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DR. ELWELL. 


TRUTH always runs in parallel lines, which crime, in its zigzag 
course, strikes and crosses at all angles. An act of crime, there- 
fore, which is always unnatural and contrary to ordinary human 
action, is not necessarily an insane act; though the greater the 
act of crime, the more the rule of ordinary action is strained and 
violated. 

Moral insanity as a defense for capital crime is an importa- 
tion from the mother-country, being an invention of the brilliant 
genius of Erskine, and by him successfully applied in the defense 
of Hadfield for an attempt on the life of George the Third, 
eighty years ago. It was again used with success by Sir John 
Campbell and Sir Thomas Wilde, in the case of Oxford for shoot- 
ing at Queen Victoria, forty years later; and again in the 
MeNaughton case, for the murder of Mr. Drummond, private 
secretary of Sir Robert Peel, mistaking him for Sir Robert him- 
self, by Mr. Cockburne, afterward Chief-justice of England. In 
this country, with these cases as precedents, Sickles, McFarland, 
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and Cole were successfully defended on the ground of irresponsi- 
bility, and bear a close relation to the English cases. 

The human mind, connected as it is with matter, so far as we 
know anything about it, in its best estate is an unknown quan- 
tity, having no unit or stundard of measurement by which it 
ean be accurately defined. Hence it is often most difficult, or even 
impossible, to determine precisely when there is a departure 
from the healthy standard or normal condition. No two indi- 
viduals being alike in their normal condition of mind, it follows 
that each must be his own standard for comparison, and that an 
uncertain one. No words in the language have yet been able to 
define mind, sane or insane; and it has no synonym but mys- 
tery. Over the portal that leads to the luminous temple where 
thought dwells, the pilgrim who would enter there sees written 
in letters of living light the inscription: “ Put off thy shoes from 
off thy feet, for the ground whereon thou standest is holy 
ground.” It is the temple of an unknown God, and whosoever 
would rush unbidden into this presence, thinking to sit face to 
face with and to understand its mysteries, is but little less than a 
madman himself. Whether the subject be sanity or insanity, it 
will be found firmly and securely intrenched behind ramparts, 
and surrounded by insurmountable difficulties—a terra incog- 
nita. 

Yet, with all the difficulties surrounding the case, there is not, 
perhaps, a more important question upon which human tribunals 
have to pass—aided by such help as human testimony can afford 
—than that of the responsibility or the irresponsibility of the 
alleged insane, affecting, as it does, the rights of property, of 
person, and of society at large. 

That no confusion of ideas may arise, no misapprehension of 
the points at issue, and that the field of diseussion may be prop- 
erly cireumscribed and defined, and no words or time wasted, let 
it be said at the outset, and distinetly understood, that there can 
be no dispute as to the entire irresponsibility of that class of 
insane criminals coming within the famous rule of the English 
judges: those not knowing the difference between right and 
wrong. A person utterly unconscious of the distinction between 
good and evil, justice and injustice, right and wrong, at the time 
of committing the offense, by the conmon consent and judgment 
of mankind, is uot responsible for his act. Not influenced by 
fear or favor, by punishment in this life or in another, without 





THE MORAL RESPONSIBILITY OF THE INSANE. 3 


forethought or calculation for the future, he is completely want- 
ing in every element of character and faculty of mind necessary 
to fix responsibility for personal conduct, or accountability to 
human tribunals. This class is believed to be not only very 
limited in number, but of this number very few ever commit 
capital crime. Where they do, the cases are generally so clearly 
marked —not always—that but little difficulty arises in assign- 
ing them to their proper position of entire irresponsibility. 

On the other hand, the number of alleged insane, thrown to 
the surface as the emergency requires—for whom the defense of 
irresponsibility is so constantly interposed in courts of justice— 
probably constitute ninety-nine per cent. of all the insane popu- 
lation—ecomposed of the weak-minded, the evil-minded, those 
more or less diseased in mind, the “odd” and the “singular” peo- 
ple; and lately to these have been added the eccentric, and still 
more recently those of “bad memory” have been made to swell 
the list. This is the class whose position as to responsibility is 
here under discussion; and these are the persons who are spoken 
of in this article as the insane, and not those who come under the 
rule of the English judges. 

Unusual attention has recently been called to the condition of 
the criminal laws of the country, in regard to the punishment of 
crime when alleged insanity is interposed and relied upon as a 
defense for the act, by an event of national importance, and 
involving the interests of the commonwealth. That there is a 
wide-spread dissatisfaction and uneasiness felt, as to the pres- 
ent mode of their administration, on the subject, there can be no 
doubt; and that the whole question of insanity, as a defense for 
crime, is to undergo a thorough review and discussion is equally 
true. 

Existing laws on the subject of insanity are mainly judicial, 
legislatures not having been able to formulate a statute on the 
question, only in the most vague and indefinite manner; while on 
almost every other matter connected with human affairs enact- 
ments and statutory provisions are found ad infinitum. As the 
law now stands, insanity is a fact to be determined by the find- 
ing of a jury under the charge of the court; hence a great 
diversity of rulings exists, of a different and often contradictory 
character, on substantially the same statement of facts. The 
question may be said to be entirely open to the peculiar views of 
the presiding judge and the witnesses in each case—neither of 
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whom have a definite standard of action in law or in medicine 
to guide them in their investigation. 

The rule of evidence on the subject of insanity, so far as there 
is any, varies greatly in the different States. In some, a rea- 
sonable doubt of the sanity of the accused is all that is required 
for the acquittal of the criminal; in others, the offender must 
establish his insanity by a preponderance of evidence; while in 
other States, like New Jersey, the rule of law is as laid down by 
Chief-justice Hornblower, that the accused must establish his 
insanity as the State establishes his guilt—that is, beyond a rea- 
sonable doubt. The first view is based apparently on the 
general presumption of innocence, and the latter two on the 
technical ground of a plea of confession and avoidance. The 
first—that only a reasonable doubt is required to establish 
irresponsibility for crime—is altogether the most common, and 
under it the records of the courts show that almost any murderer 
may be acquitted. Mr. Justice Hogeboom, of the Supreme Court 
of New York, so charged in the notorious case of the People vs. 
Cole, under which he was quickly acquitted of the murder of 
Hiscock —the defense being “emotional insanity.” This, it must 
be admitted, is as extreme an application of the rule of a reason- 
able doubt as can be found in the courts. Under such judicial 
rulings, society is absolutely without protection from the bench 
against the assassin, and the proceedings are little less than a 
dangerous farce. Cole was admitted to be sane the moment 
before and the moment after the murder was committed. The 
infirmity kindly remained just long enough to bring him within 
the rule of an unreasonable doubt. 

The only safe rule of law, under this state of things, by which 
government can proceed to protect society by the administra- 
tion of punishment in capital crime, is the character of the 
criminal, and the commission of the act of crime is the only 
conclusive proof of the tendency of such character in the direc- 
tion of crime. 

The theory upon which a government proceeds to punish 
crime by the infliction of the death penalty, and upon which 
alone it can be justified, is that the existence of the criminal 
is dangerous to society, and that society can only be pro- 
tected by his death. Human law in these cases has nothing 
to do with the moral guilt of the offender. It undertakes to pro- 
tect society, and punishes for that purpose only, when the punish- 
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ment is death. If government attempts to reform the criminal, 
as is sometimes the case in crime less than capital, even then 
the primary object is the good of society, and not that of the 
offender. Criminal law is established by society for its own pro- 
tection—not for the indulgence of revenge on the one hand, nor of 
a tender sentimentality in favor of the criminal on the other. 
Certainly, the community at large has the same right to protect 
itself, even to the taking of the life of an insane murderer, if need 
be, that an individual has when assailed with murderous intent. 
Yet no one doubts that any man may slay the assassin, sane or 
insane, to save his own life or that of his family. Must society 
stand upon altogether other and more untenable grounds, and deal 
with the alleged insane murderer under another rule than that 
of self-preservation at the expense of the life of the assassin? It 
would seem so; for all that is now necessary to insure a success- 
ful defense on the ground of insanity is for the assassin to 
find somewhere, at the expense of the government, “evidence” 
that will raise “a reasonable doubt” of his sanity,—as the 
traditional existence of insanity in some of the ancestors or col- 
lateral branches of the family of the accused, no matter how 
distant; or that he has been, in the opinion of some medical 
specialist or “ expert,” troubled with “ emotions,” “moral insan- 
ity,” bad dreams, or has acted “singularly,” or has done some 
foolish thing, or some proper thing, as nobody else would have 
done it, or has seen the inside of a lunatic asylum sometime dur- 
ing his life, for a short time; then the reasonable doubt of his 
sanity is raised, and he is pronounced by the jury “ not guilty,” 
and goes forth again a dangerous element in society. So we see 
that, under the Hogeboom, moral insanity, emotional school of 
jurists and medical experts, society is helpless to do for the whole 
people what an individual may do for himself and family—slay 
the assassin, be he sane or insane. 

In cases where firmness, wisdom, and good law have character- 
ized the action of the courts, and the criminal law has been prop- 
erly and promptly administered, as is fortunately often the case, 
then very likely will be raised the cry, as it has been, of “ judicial 
murder!” Criminal law and criminal courts are institutions 
established by society for the protection of the citizen against 
the assassin, the immoral, the depraved, the violent and brutal, 
the reckless and heartless, the weak against the strong; they are 
not missionary societies, for the conversion of the vicious classes ; 
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the judges and attorneys are executors of the law, and officers of 
the courts—not colporteurs and tract-distributors to the danger- 
ous and vicious of society. Yet it is well to be emotionally inter- 
ested in the glorious and sublime doctrines of the Sermon on the 
Mount, if it is only while preaching to a jury in defense of vil- 
lainy, with “ emotional insanity” for a text and medical experts 
for cup-bearers. 

In the olden time, in the New England colonies, laws were made 
to cover moral questions; not so now: criminal law, especially 
in capital crimes, is made to remove the offender, and thus protect 
the people from an occult and constant lurking danger. In minor 
offenses, law is designed to place the criminal where he cannot 
prey upon society, and to inflict minor punishments; and here 
the application of reformatory means may be instituted for the 
good of society at large, if not for the good of the offender himself. 

If society cannot be securely protected against the sane assas- 
sin without destroying him, which seems to be the settled con- 
viction of mankind, it is equally necessary to destroy the 
“ emotional” and “ moral” insane, for society is as much, if not 
more, in danger from this unstable and uncertain class as from 
the sane murderer, who might live to see the error of his evil 
way, and abandon it; while the insane, because of less intelli- 
gence and more obtuse sensibilities, is not so easily influenced. 
Carefully bearing in mind the object of criminal law in capital 
cases,— protection, not punishment, not reformation,—is not this 
view perfectly logical? Even though there be but slight moral 
guilt and but faint consciousness of wrong-doing, if the purpose 
of the death penalty be toe destroy the dangerous person, why 
should the dangerous half-intelligent insane live? The moral 
side of the question belongs alone to the jurisdiction of the 
Great Judge, and not to human tribunals. Courts and jurors 
have nothing to do with the question of merey or pardon. 
Law has placed this sublime attribute in the hands of the 
chief executive of the state, whose duty it is to carefully con- 
sider all mitigating circumstances in the particular case, and 
give to them their proper weight in the premises. 

We have seen that society is in as much or more danger from 
the insane assassin as from the sane, and needs the same sure 
protection from the one as from the other; therefore, if it is not 
safe to let the sane murderer live, for reasons a fortiori the 
alleged insane assassin, on whom a milder punishment would have 
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less effect than on the sane, should not escape. It is said this is 
inhuman ; but would it not be more inhuman and brutal to spare 
the criminal at the expense of society? To whom belongs the 
greater right to live, the assassin or society—any member of 
which is constantly exposed to death at his hands? 

Taking this logical and rational view of the law, Mr. Justice 
Crawford, of the Supreme Court of the District of Columbia, 
charged, in the Sickles case, with Roman firmness—the defense 
being “emotional insanity,” which was pressed with all the great 
ability of Stanton and the marvelous eloquence of Brady— 
“that the man who takes vengeance into his own hands must 
be convicted of the crime!” But those great advocates, in 
their charge to the jury, said the assassin, at the moment of 
the act of murder, was under the influence of “an emotion,” 
or of “moral insanity,” or of an “ungovernable impulse,” and 
therefore guilty of no crime; and the verdict of the jury was, 
“ Not guilty.” There is not a jurist in the land that does not say 
the charge of the judge was good law, and that the assassin 
should have been convicted of murder, and the question left to 
the President of the United States to say whether or not there 
were mitigating cireumstanees calling for the exercise of the high 
prerogative of mercy and pardon. 

The fear of punishment or the dread of death is as great in 
ease of the insane as of the sane, and has the same restraining 
influences; therefore, the insane criminal is morally responsible 
for his acts. The English embassador, Sir Edward Thornton, 
says that since whipping has been instituted and practiced on 
fanaties for shooting at the Queen, it has stopped completely. 
In this common-sense position we are sustained also by the 
highest medical authority in the English language. The “ London 
Lancet” says: “‘No doubt, mental disease is mysterious in its 
operations and manifestations. No doubt, weakened mental 
power and a low standard of moral sense leave mankind an easier 
prey to violent passions or criminal desires. It is equally true 
that such natures are more easily controlled and influenced by 
the fear of punishment.” Insane assassins generally reason cor- 
rectly in laying their plans and preparing weapons, and selecting 
place and occasion for the committal of the murder, as well as 
for escape; they reason just as correctly as the sane on the ques- 
tion of punishment, and by their cunning in devising a defense, 
often insanity, show that they fear that punishment. 
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The gravity of this question does not diminish when we con- 
sider the fact that the alleged insane class is increasing out of 
all proportion to the general increase of the population of the 
country ; and with this increase of the insane comes a more 
liberal definition of insanity every year, constantly growing 
wider and wider, until persons who were formerly considered 
perfectly sane are now most hospitably taken within the fold of 
the irresponsible, and assigned to a ward or class in the vast 
nomenclature or nosology of modern insanity — classes and divis- 
ions numerous enough and wide enough to embrace the entire 
human family, sane and insane. We find in the “moral” de- 
partment alone divisions, subdivisions, and double subdivisions 
as extensive as the propensity of the human family to commit 
crime, to wit: homicidal mania, kleptomania, oikeiomania, 
suicidal mania, fanatico-mania, politico-mania, ete., ete., without 
end. To the old and constantly increasing nomenclature of 
insanity of the books there has lately been added another, cover- 
ing the loss of memory. To escape being classed with the insane, 
one must have a good memory. Whether he must come up to 
the high standard of Macaulay, who could recite the “ Times” 
newspaper, advertisements and all, after reading it ; or of Niebuhr, 
who restored from memory a burnt book of public accounts; 
or of Leibnitz, who could repeat from memory the whole of 
the Mneid, we are not told. The “London Lancet,” from which 
we have already quoted, says on this subject: “ At the present 
moment, insanity would seem to be anything experts choose to 
make it. There is no clearly formulated ideal of sanity, and the 
least ‘strangeness’ or weakness is held to be, if the general cireum- 
stances appear to render the assumption convenient, a sufficient 
proof of insanity to deprive an individual of his liberty and 
social privileges.” (The learned editor might have added 
with equal truth, “or make him irresponsible for murder.”) 
The “Lancet” continues: “A master in lunacy has just ruled 
that loss of memory is to be regarded as evidence of insanity, 
although at least one experienced expert medical practitioner 
—not a specialist—had no hesitation in declaring that the 
patient, or, as we would prefer to say, victim, was not in- 
sane. It is necessary that a protest should be raised, in 
the name of science, against the rapidly growing tendency to 
class every form of mind weakness or bewilderment as_in- 
sanity. Of course, incapacity may be so classed, because a 
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mind which is not perfectly sound must needs be unsound; but 
this is a straining of the term, and when scientific terms are 
strained for legal or social purposes, it is time that science inter- 
posed to prevent what may become a great abuse. If insanity is 
still to stand for disease of the mind, it is not expedient that it 
should also stand for mind-weakness. If there be no fixed dis- 
tinction between disease and weakness, it must ever remain a 
matter of personal opinion whether or not any man or woman is 
insane. Nothing could be more unsafe than the condition of 
uncertainty to which this points. For example, if loss of mem- 
ory is to constitute insanity, how much or how little forgetfulness 
should be held sufficient to justify hurrying the subject of this 
common mind-trouble into an asylum?” (Or he might say, “to 
acquit a murderer?”) ‘Society will surely not be content to 
leave the question of degree to be determined by considerations 
of expediency in the individual case! If the determination were 
so left, it might easily happen that because a wealthy man or 
woman forgot, or seemed likely to forget, some expectant rela- 
tive in the distribution of gifts, or in the disposal of his or her 
property by will, the lapse of memory would be successfully 
pleaded as a ground for placing the offender under restraint.” 
(Or in a criminal case, interposed as a defense for murder in the 
case of a “wealthy” assassin or influential politician, say we.) 
“Tn short, if weakness, in respect to particular mental faculties, 
is to be classed as disease, it is indispensable that some standard 
of measure of the strength assumed to be healthy should be set 
up. Already we have agaraphobia, and claustrophobia, and gyne- 
phobia, and a host of recent additions to the long catalogue of 
mental disease, loss of memory being duly registered among the 
number. The definitions of insanity have been so extended as 
to inelude many forms of derangement which our fathers and 
grandsires would not have dreamt of so classing. Nevertheless, 
in the interest of common sense, if not of humanity, we must 
invent some new term for the designation of genuine or actual 
insanity, if all the pretended and imaginary forms of mind- 
weakness” (and heart-weakness, say we) “which the ingenuity 
of specialism ean devise are to be comprised under the old term, 
as occasion may seem to render desirable. We say nothing 
against the policy of placing half the population under the sur- 
veillance of the other half, though it is difficult to determine 
which should be the keepers, and which those kept, but we do 
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protest against playing fast and loose with terms which still 
retain, or are supposed to retain, a modicum of scientific signifi- 
cance.” (“London Lancet,” June, 1881.) So say we. Here we 
have an open revolt against the present condition and drift of 
the medical profession, by the ablest and soundest medical jour- 
nal in the world. It is properly alarmed at the loose and danger- 
ous tendencies of “specialists” on the subject of insanity, and 
the bad influence they are having with the profession at large. 

There are now no eecentrie people when an emergency arises 
either in civil or criminal law. No room for the eccentricity 
of genius. All are sane or insane—nobody is eccentric; if the 
criminal is not sane beyond a doubt, he is insane for all practical 
purposes. 

President Garfield and General Sherman, under the present 
state of the question of insanity, as defined by specialists and med- 
ical amateurs called also experts, were both crazy. Of General 
Garfield, Captain C. E. Henry, Marshal of the District of Colum- 
bia, the life-long fidus achates of the President, says: 


‘Twenty-five years ago, when I first knew him at Hiram, he often said 
that he expected to die at thirty-three, the age of his father when he died. 
He passed thirty-three, and then thought he would die at forty-two, the num- 
ber of his regiment. His caleulations on the length of his life have afforded 
those who knew him much amusement. General Garfield has always had the 
idea that he knew exactly how long he was going to live. He used to say 
there was something in him that told him things of that kind, and that they 
always proved correct. The war broke out, and Garfield enlisted. ‘I know 
that I will never return from the war alive,’ he used to say. ‘I may not be 
shot, but if not I will die; I will never return alive.’ He was colonel of the 
Forty-second Ohio Volunteers, and though never wounded, I think he had 
more miraculous escapes than any man that I ever saw. He had bullets 
through his hats, and bullets through his clothing. He then believed that he 
would die at forty-two. He knew he would. He knew what the number of 
the regiment meant. He would go to a hotel, and if the number of his room 
chanced to be forty-two, or any product of forty-two, or multiple of that 
number, he would say, ‘There, do you see that number? I tell you it 
means me!’ His friends would plague him a great deal about this, and 
accuse him of being superstitious, but he clung to his belief. If the 
number of a house he was stopping at was forty-two, and he knew it, 
he would be uneasy; or if it was eighty-four, or twenty-one, it would be 
all the same. He would multiply and divide to suit the ease, and find 
his forty-two. We were riding on a railroad together once, and chanced 
to stop opposite a freight-car numbered 1427. ‘There!’ he said, ‘do 
you see my number?’ ‘No, where?’ ‘Why, between that one and seven.’ 
Then it got to be forty-nine. I know that to this day General Garfield looks 
upon forty-nine as his unlucky number. If the forty-ninth day of the 
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shooting came on Friday, he would almost be ready to give up his chances. 
Sick as he is, he will lie on his back and turn that number over in his head 
by the hour, and make more combinations out of it than could be counted in 
a day, until he gets something out of it to base his theory on.” 


Had General Garfield slain Guiteau without provocation, 
there would have been no difficulty in establishing his insanity. 
And yet this nation has not produced a greater, more practical, 
or more perfectly balanced mind than that of the President. 

Take the case of General Sherman. He was pronounced by 
the Secretary of War, Mr. Cameron, insane. Why? Because 
his idea of the number of men necessary for the invasion of Ken- 
tucky and the South, greatly exceeded his own; and because he 
manifested an intense restlessness in his movements and unusual 
earnestness in his views of the war and of governmental policy, 
uttered in a little more vigorous than polite language, as he 
stalked up and down the platform at Louisville. He was relieved 
from duty and ordered to report at St. Louis, where there was no 
war, as a sort of insane asylum. Had General Sherman, at 
that time or any time thereafter, shot the Secretary of War, what 
jury would have hesitated in pronouncing him insane? Jeffer- 
son Davis and General Hood would have sworn to his insanity, 
when, after one hundred and nineteen consecutive days of fighting 
between Chattanooga and Atlanta, he struck from that city for 
the sea with thirty thousand men, and made a campaign equaled 
only in brilliancy by that of the Alps and Italy, by the great 
Napoleon. 

This being the alarming state of the question we have tried 
to examine, is it not about time that the mania for excusing 
crime on the ground of moral insanity be arrested, either by the 
medical profession, the courts, by the common sense of the 
people, or by all? 

J. J. ELWELL. 





DR. BEARD. 


IN traversing a thick forest we are often struck in the face 
and eyes by a branch which, in passing, we have bent forward, 
and, smarting with the pain, we automatically and angrily raise 
our club and strike the branch, as though it were at fault for 
what has happened, 
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When the leader of a nation is assassinated, the first impulse 
of the people is to treat the murderer as the murderer treated 
his victim, and to dispense not only with the delays, but also 
with the forms of law; but in proportion as the anarchy of 
feeling subsides and reason resumes its leadership, we begin to 
calmly ask the question whether, under certain conditions, ani- 
mate nature may not be as irresponsible as inanimate. 

If Guiteau had shot a boot-black instead of a President, the 
facts of his life that are now before us would probably compel 
many, if not the majority of experts, to declare him insane. But 
in the eye both of science and of law, Presidents and boot-blacks 
stand side by side, the character of the victim having no relation 
to the question of the assassin’s responsibility. If there be such 
a disease as insanity, then Guiteau is and was insane, and has 
been for years, and the assassination of the President was not 
needed to make the diagnosis sure. 

Cunning and premeditation, and even preparations for 
escape, instead of being disproofs, may be, when taken in 
connection with other phenomena, actual symptoms of certain 
forms of insanity. It is this exalted cunning of the insane and 
this prolonged premeditation of crime that make it difficult to 
deal with them, and compel us in some cases to send them to 
asylums, whereas otherwise it would not be necessary. 

Casper records the case of a patient, in one of the private 
asylums in London, who succeeded in obtaining some of the 
instruments left by a locksmith in the house, sawed off the bars 
of his room, escaped, and went to the house of the Duke of Well- 
ington, claiming that he was his son. 

The same author also mentions the case of a woman who killed 
several of her children, and before the act made a sort of half 
attempt at secrecy by putting a screen before the window, although 
her husband was not far off at the time, and detection was sure. 

I very lately saw a case of insanity brought on by losses in 
Wall street, where, despite the watching, the patient managed to 
secrete a knife in his bed; and yet his manner is usually harmless 
and mild, and, save on one delusion, he appeared quite sane. I 
huve had under care a patient who some time since escaped from 
an asylum, successfully guarding against detection by an ingenious 
and elaborate and long-premeditated plan, the details of which 
are both interesting and romantic; but the patient was insane 
then and is insane now. 
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Our dreams force us to commit crimes of almost every kind, 
and to do deeds both horrible and grotesque. Delusions are the 
waking dreams of the insane, for which they are usually quite 
as irresponsible. Our dreams sometimes seem to us silly, out of 
character, shameful, it may be, but control us until we awake; 
and so the delusions of the insarie may appear to them for the 
moment somewhat as they would appear to others, but they can 
only master them as they recover or improve. 

Intelligent insane patients who have recovered sometimes 
describe their experience as though they had been in a long 
dream, and not always an unpleasant one. To know how Guiteau 
has felt, and is feeling, we have but to recall some of our own 
dreams. A friend of mine, who lately induced in himself an 
attack of artificial and temporary insanity by over use of a drug, 
was many times tormented with the waking and vivid delusion 
that one of his excellent neighbors was cruelly beating his son, 
and he tried to make others aid him in rescuing the lad; even 
now, months after his perfect recovery, that waking dream 
appears to have the force of a real and sane experience. 

The symptoms of insanity rise and fall like the tides, though 
not usually with regularity, but in obediencé to the force of 
varying subjective and objective causes; at times—for long 
periods it may be—there will be margins of responsibility, 
which at any moment may be overwhelmed and the will may be 
put utterly out of sight by an unexpected flood of insane delu- 
sions and impulses. 

Sane intervals, of however long duration, cannot be regarded 
as facts against the insanity of a patient. Epileptics are epileptics 
still, though their convulsions occur only six times a year, and 
their convulsions, when they do oceur, are no more controllable 
than are the maniac’s delusions, and are, indeed, most excellent 
analogues to them. 

A very good physical analogue to monomania is the disease 
called “writer’s cramp,” and the affections allied to it. Those 
who have had this disorder, or who have seen others suffering 
from it, know that, while their muscles are apparently as strong, 
as firm, and as sure for all other movements as ever—while they 
may sew, knit, or play on instruments, or do various sorts of 
work requiring complex play of the muscular machinery of the 
fingers and hands, yet, in the severe cases, as soon as an attempt 
is made to grasp the pen and to write, cramp or convulsions fol- 
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low ; the writing becomes jerky, tremulous, and illegible, like that 
of very old age; the pen slips or drops from the hand, and, in 
some cases, is hurled involuntarily across the room. The mental 
faculties of the monomaniac, like the condition of the muscles 
of a person affected by this disease, are strong and under control 
for all or nearly all combinations of movements, perhaps, except 
one,—and for that one as helpless and irresponsible as are the 
muscles in the worst stages of writers’ paralysis. 

While it is scientifically possible that an insane man may 
commit a murder in a fit of passion, as any one else would do, 
in a ease where delusions or any phases of insanity have no 
direct effect, yet the presumption is that any violent crime, com- 
mitted by a person whom we otherwise know to be insane, is 
directly or indirectly the result of his insanity. 

An insane man may sometimes make an entirely valid will; 
but if the will be of a preposterous and outrageous nature, 
entirely inconsistent with the character of the man when in 
health, the presumption is that the will is the result of mental 
disease. 


To the practical question, what shall be done with irresponsi- 
ble criminal lunatics, the shortest, simplest, and clearest answer 
is, shoot or hang them, as we would the lower animals when they 
are ugly or insane. Of all modes of preventing the evils that 
arise from living creatures, murder alone appears to be radically 
sure—all other agencies and forces being palliative, temporary, 
and uncertain, and, looked at from one side, at least, inefficacious. 
It is the certainty and thoroughness of killing as a preventive 
and remedial measure that constitutes its charm and has made it, 
in all ages and among nearly all peoples, so popular and so pleas- 
ing in all our dealings with those who are, or seem to be, in any 
way offensive to us. As, in the pirate’s language, “ dead men 
tell no tales,” so hanged lunatics commit no murders, and are no 
longer a burden to themselves, or care to their friends or to the 
state. Whence it would appear that, if all the hopelessly insane 
in all the asylums (and a vast majority are hopeless for perma- 
nent cure) could be kindly and regularly shot or poisoned as 
fast as they reach the stage of ineurability, the nation would be 
saved not only the murderous assaults that are to be committed, 
but an immense and rapidly inereasing taxation for their sup- 
port. Among barbarous peoples, among some nations somewhat 
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raised above barbarism, this plan of killing the insane and aged 
prevails, but never on a large and organized scale in any highly 
civilized country; nor will it ever, for recognition of irresponsi- 
bility and degrees of responsibility is at once the foundation and 
measure of civilization, without which, indeed, civilization of a 
high order cannot exist. 

Without reference to sentiment or ideas of duty, or to any 
philosophical reasoning whatever, it is practically impossible for 
a civilized nation to deliberately and consistently inflict the 
highest punishment of respoasible crime on irresponsible lunatics, 
or to shoot them down as wild bulls running through the streets, 
for to do this we must ourselves first become rebarbarized: the 
weapon of our defense would burst in our hands—we should 
destroy our civilization in the very effort to save it. We might 
hang Guiteau, as other irresponsible criminals have been hanged, 
even during the last century, either through inability of the 
court to understand the special phase of his insanity, or in 
obedience to the commands of the people ; but a reaction of science 
and of justice would follow; the recuperative forces of civilization 
would soon be felt again. Thirty days we mourned for Garfield ; 
we should mourn for years were we to hang his assassin after 
having proof of his irresponsibility. We are more likely, as a 
nation, to give up our homes and live in wigwams than to judi- 
cially and uniformly shoot or hang the irresponsible insane. 

Guiteau chances to have been poor and obscure, the terror of 
his few friends, and without influence, even before he became 
immortalized as an assassin; but the good, the great, and the 
useful have become deranged, and fiercely so; men of genius 
may step over the bounds that separate genius from insanity; a 
man of character and power shall kill one who has neither 
character nor power; a Garfield may shoot a Guiteau, and 
then the nation would as impatiently seek for proofs of irre- 
sponsibility as now they are seeking for proofs of responsibility, 
and would find this one dark precedent shadowing their pathway, 
leaving no chance of escape save by a return to the only course 
that is consistent with civilization. 

The psychology of punishment is a problem that requires and 
is to receive the best thoughts of our best statesmen, jurists, and 
philosophers. 

The punishment of irresponsible lunaties by hanging would 
not only not deter other lunaties from crime, but would invite 
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and urge them to commit crime, and thus increase the violence 
we seek to diminish. Butchery begets butchery; crime makes 
more crime ; and horrible deeds, in proportion as they are horri- 
ble, tempt and—more or less—inspire irresponsible imitators. 
The greater our fear in any emergency, the less power we have 
to control ourselves and escape what we fear; just as, when 
standing on a height, the weak and nervous are impelled to 
throw themselves off, through their dread lest they may fall. 

Dr. Guy seems to have shown, by interesting statistics, that 
in England hanging produces—in some ill-arranged natures, at 
least—the effect of increasing offenses that deserve hanging. 
If, on retiring for the night, we should be threatened with death 
if we dreamed of murder, our dreams would be rendered not less 
but more murderous thereby. 

The moth rushes to its death into the candle-flame; so terrified 
is the bird by the serpent’s eye that it is gradually drawn toward 
its fangs; the sereech of the elephant so alarms the untrained 
horse that it cannot escape; the slow crocodile catches the swift 
antelope through the fascination of fear; even the dull toad 
is paralyzed by the sight of fire, and is burned through its very 
dread of burning; and the murderer returns to the scene of his 
bloody deeds, though he thus increases the chances of detection. 
The sight or tidings of horrid crime or of horrid punishment, 
through the law of mental contagion, so acts on natures organ- 
ized for insanity and tilted on its edge as to throw them com- 
pletely over, and cause them to repeat the crime, at the risk of 
the punishment. Milder and less imposing procedures, that act 
less violently on the emotions,—such as flogging, or confinement 
in jail or asylum,—have the deterring, without the attractive, 
force of punishment. 

If, at the moment when Guiteau raised his pistol, some one 
had stepped up and held a club near his head without strik- 
ing him, the assassin might automatically have withdrawn 
through fear, as a wild bull weuld have done; but the prospect 
of any distant punishment would have had no effect, as it did 
liave none, and he would again have sought a chance to do the 
deadly work. And, from his point of view, why should he be 
deterred, since he was commissioned to do that for which the 
highest penalty that man could give would be a reward, rather 
than punishment? A lunatic, indeed, has been known to com- 
mit a murder that he might have the pleasure of being hanged. 
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All reasoning is logical reasoning ; it is through the premises 
that all of us, sane and insane, go wrong; ideas, healthy or dis- 
eased, obey the laws of growth, like the trees of the field. Alike 
in offensive weeds and in beautiful flowers there must be a vital 
and an organized connection, layer by layer and cell by cell, 
between the roots and topmost branches. When Freeman, the 
modern Abraham, in obedience to the command of the Almighty, 
after long deliberation, lifted his knife and plunged it into his 
dear little daughter’s breast, heeding not her last and only dying 
words,—“ Oh, papa!”—his conduct, though irrational, was, 
from the stand-point of his delusion,—that God had so com- 
manded,—absolutely logical and inevitable. Wisely, therefore, 
was it decreed that he needed, not the halter, but the asylum. 

If Guiteau were hanged, and a twin Guiteau, with the same 
conditions, were to attempt to commit a like crime, the hanging 
of the first would have, not a deterring, but an attractive, power 
over the second. 

True, indeed, in a limited way, in asylums and in our homes, 
the insane are sometimes amenable to control by punishment 
and reward; but not usually are they to be influenced, to any 
great degree, against their mastering delusions by any prospect 
of distant reward or distant punishment. 

Possible Guiteaus are everywhere, and are probably increas- 
ing; we are to protect ourselves against their violence not by 
imitating, but by preventing and restraining them. 

Confinement for life in an asylum, under the protection of spe- 
cial laws, if need be, that shall make it impossible ever to escape, 
even should there be apparent recovery, is all the punishment 
that civilization will allow itself systematically to inflict on its 
irresponsible lunatics. 

GEORGE M. Bear. 





DR. SEGUIN. 


THE subject of the responsibility of the insane with refer- 
ence to crime is considered in the following pages upon two 
assumptions : 

That capital punishment is a relic of barbarous life, abhor- 
rent to the calmer reason of the present age, and probably not as 
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efficacious a threat to would-be criminals as its advocates would 
have us believe. 

That punishment for crime is not designed for revenge on 
the act, but for the protection of society from a repetition of the 
crime, and (in some cases) for the moral education or cure of the 
criminal, with a view to his restoration to a free and better life. 

Let us now consider under what circumstances the insane 
commit crimes, or what is the psychic substratum of their acts. 
For this purpose, we must divide the insane into several cate- 
gories. 

First. We meet with a number of persons who murder, steal, 
or commit minor illegal acts while suffering from epilepsy. This 
may occur in various ways. Sometimes, immediately after a fit 
or after a very slight transient attack (‘ dizzy-spell” or petit-mal), 
the patient uses bad language, or seizes and appropriates or 
destroys whatever is nea him, or strikes at persons in his vicin- 
ity. To the inexpert looker-on these actions bear a strong resem- 
blance to ordinary volitional acts. In other cases, this mental 
aberration occurs in the interval between ordinary attacks, as a 
sort of substitution for them. In rare instances the psychic dis- 
order precedes or ushers in a fit. These epileptic conditions of 
mind are short, usually lasting but a few minutes, and probably 
are instances of delusional insanity with hallucinations of sight 
and hearing. After the seizure there is complete amnesia, as it is 
technically called; that is to say, the patient has no recollection 
of what he has been saying or doing, and is much surprised or 
grieved on being told of his actions, or on being brought to a 
knowledge of them through seeing their tangible results in the 
articles he has stolen, or in the bodily injuries he has done to 
those around him. A classical example of epileptic mania or 
fury of this sort is that of Ajax, described by Sophocles. 

Epileptics also commit offenses when, late in the course of 
the disease, their minds have simply become enfeebled ; but the 
mechanism of these actions is quite different from that just de- 
scribed, and the cases belong to the category of dementia. 

In the second place, it is claimed that there is a non-epileptic 
transitory mania or fury, in which the patient acts upon an irre- 
sistible impulse. It is not claimed that any hallucination or 
delusion occurs as an insane premise for the act, but the insanity 
is held to be impulsive or instinctive. Recent studies make it 
probable that most of the recorded instances of this impulsive 





THE MORAL RESPONSIBILITY OF THE INSANE. 19 


disorder were cases of epileptic or alcoholic mania. While we 
are not prepared to absolutely deny the occurrence of idiopathic 
transitory mania, we hold it to be exceedingly rare. Many of 
the instances of sham insanity pleaded in defense of crime belong 
in this category. This much further may be said, that in transi- 
tory mania, as well as in epileptic mania, the logic of the subject 
demands (and experience justifies this demand) that the person 
who is the object of violence should not be one against whom the 
patient is known to have a grudge and intentions of revenge; 
and that, in cases of theft, the object should not be a valuable one, 
or one which the patient would be apt to select if sane. Asa 
rule, whoever and whatever happens to be nearest the patient, 
within his reach, at the moment of outbreak, are seized upon 
or injured. Yet even here some allowance must be made for 
occasional coincidences: it may happen, and indeed is likely to 
happen, that the persons most exposed to danger from outbreaks 
of epileptic fury are those who are all the time near the patient ; 
and these are often the objects of his jealousy, hatred, and 
revenge. Ifa person thus exposed be murdered by the epileptic, 
the problem is obviously very complex. On the other hand, if a 
previously sane individual kill his enemy, with or without pre- 
meditation, the case is hardly one for medical consideration. 

Third. Some of the criminal acts of the insane are committed 
in the course of simple functional insanity, as mania and melan- 
cholia, under the influence of hallucinations and delusions. The 
patient believes, as firmly as sane persons believe anything, 
that his life or property is threatened; that he or his family is in 
danger of starvation; or that he is commanded by God, or by a 
human voice, to do a certain deed. Acting upon these delusions 
with a will that, though insane, is imperious, he kills some one 
to protect himself, or to revenge himself for imaginary insults 
(haliucinations of hearing); he slaughters his family to save them 
from the poor-house; or he does a crimimal act against the per- 
sons of others or himself, or against property, in obedience to 
the command received. 

Such insane criminal acts are often just like acts of the sane 
—1. ¢, they are done consciously and from a conviction of their 
necessity. The preceding hallucination or delusion is a premise 
for the insane person—an action is necessitated by its accept- 
ance. Our definition of a delusion, be it notional or sensorial, 
involves its reception as truth by the patient. 
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Fourth. A very dangerous class of lunatics are those who faney 
that they are persecuted, with or without hallucinations of hear- 
ing. Many patients of this class exhibit at first very little 
general intellectual disorder, and continue to do their business 
and to converse well, or fairly well, long after their peculiar 
craziness has made them dangerous to society. They may 
imagine that the police watch them, that the Jesuits pursue 
them, that people in the street stare at them and call them ill 
names; or they are tormented in their sleep and annoyed in busi- 
ness by secret enemies. Sooner or later, if not confined, such 
an insane patient fastens the responsibility for these persecutions 
upon some one person, or upon a number of persons, and, 
logically enough, reasoning from his delusional premise, he 
attempts to punish them to protect or to revenge himself. 

Fifth. Persons afflicted with general paresis or paralytic 
dementia (popularly known as softening of the brain) are often 
dangerous, either in the outbursts of mania or fury which 
oceur in the course of this chronic disease, or when thwarted in 
an attempt to carry out practically the enterprises to which their 
exalted delusions prompt them. Most of the instances of violence 
by paretics belong to the third category, viz.: that of insane acts 
committed under the influence of delusions; but other acts of 
theirs fall under the following head. 

Sizth. The enormous group of feeble-minded persons, whether 
primarily imperfect and weak, or become demented later in life, 
furnishes many of the insane criminals, and probably fully as 
many criminals who are considered sane by the law. This class 
admits of considerable subdivision. There are persons who seem 
“bright,” and whose minds stand the ordinary tests for sanity, 
yet who are devoid of those finer feelings and those delicate 
shades of judgment which go to make up what is known as the 
moral sense. They are moral idiots, shameless and remorseless. 
In some cases this condition is the result of early bad associa- 
tions or education, the moral sense not having been cultivated ; 
but in many cases there is a deeper cause, one little remediable 
by training, viz.: the inheritance of evil tendencies or habitudes, 
sometimes through several generations. Criminal families are 
thus bred and fastened upon society. Other cases are character- 
ized by unequal psychical development—it may be by extraor- 
dinary intellectual faculties combined with strong animal 
appetites and instincts, the whole ill-controlled by a feeble or 
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fluctuating will. Many such persons can discern right and 
wrong perfectly in the abstract; can be earnest in exhorting 
others to morality; yet fall themselves repeatedly —almost con- 
stantly. After committing an unlawful act, they may express 
their repentance in the most extravagant terms. Ordinary idiots 
and infantile imbeciles, whose minds are dwarfed in every way, 
—by morbid inheritance, by causes acting upon the mother dur- 
ing pregnancy, or by disease of the nervous system in the early 
years of life,—belong to this category. Later in life, after the 
attainment of average or good psychic development, dementia or 
gradual deterioration of mind may set in from various causes, as 
alcoholic and sexual excesses, cerebral fatigue, diseases of the 
brain, as epilepsy, general paresis, apoplexy, meningitis, etce., 
and injuries to the skull and brain. In all the varieties of this 
class of feeble-minded persons, actions, whether simply offensive 
or criminal, result from the practical execution of instinctive or 
reflex tendencies, not controlled, as in health, by knowledge of 
right and wrong, by fear of punishment, by a healthy will. In 
short, judgment and self-restraint are impaired or absent in these 
cases. 

If now, from a more purely medical stand-point with reference 
to their curability, we make a further analysis of these six cate- 
gories of insane persons who are liable to become criminals, we 
find that they are easily and naturally resolved into two unequal 
groups. 

One group (chiefly from category three) is made up of simple 
more or less acute cases of mania and melancholia, of which about 
sixty per cent. are curable in first attacks. 

The second group, much larger, embraces almost all the sub- 
jects in categories one, two, four, five, and six who are liable to 
frequent relapses (epilepties), and these are incurable, or unedu- 
cable. This group is further enlarged by the addition from the 
third category of cases of simple insanity which, from repetition 
of attacks, have become incurable, the prospects of cure dimin- 
ishing rapidly with each relapse. 

I believe that the criminal insane should be held just as respon- 
sible to human punishment — i. ¢., preventive and educating pun- 
ishment —as sane criminals. Society must protect itself against 
crime more intelligently, yet more rigidly, than it now does. 

Consequently, no one need be surprised when I express the 
opinion that the criminal insane of categories one, two, four, five, 
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and six, constituting the incurable group, should be perpetually 
isolated or imprisoned after the commission of a criminal act. 
Were not my space limited, I could justify this proposition by 
illustrations of the natural tendency of cases in each of the cate- 
gories named. The following brief statements must suffice: <A 
member of category one, an epileptic, is of course liable to a 
recurrence of physical and psychical attacks, and if a destructive 
or murderous tendency have developed in such a ease, it is very 
probable that ix subsequent seizures the same tendency will 
manifest itself — since epileptic attacks have, in the same subject, 
a strong or even a stereotyped resemblance from year to year. 
If we are willing to recognize the existence of the cases which 
make up category two, we must also admit that the subject of this 
temporary non-epileptic fury may at any subsequent time again 
lose his self-control and become dangerous — as dangerous as an 
epileptic. The fourth and fifth categories embrace chronic cases 
whose incurability is established, the mental state which leads to 
the commission of crime persisting, with little change, during the 
patient’s existence. In the sixth category, this persistence of the 
morbid psychic state is acharacteristic. From such conditions — 
of tendency to a return of temporary mental disorder, and of per- 
manency of a morbid psychic state—I am justified, it seems to me, 
in concluding that the large number of patients who go to make 
up this second group are, after once having shown criminal tend- 
encies, perpetually dangerous. 

Cases belonging to the first group—those unfortunate victims 
of acute curable insanity who commit crime under the dictation 
and logical stress of delusions—should, I think, be isolated for 
a long time, and released after an interval of mental health 
longer than what we know to be the usual length of remissions 
between recurrent attacks; and then only by the authority or 
upon the recommendation of a commission composed of com- 
petent medical men. To leave this tremendous responsibility to 
one man, the superintendent of the asylum where the patient has 
been detained, is to expose the superintendent to almost irresist- 
ible temptation, and to run the risk of having a dangerous lunatic 
set loose upon society. 

When I speak of the temporary or perpetual isolation or 
imprisonment of the criminal insane, I do not mean that they 
should go into jails or penitentiaries on the one hand, or that 
they should, on the other hand, be placed in palatial asylums as 
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private patients to lead an idle, luxurious life. Instances of the 
first sort oceur every day, and in all large prisons there are im- 
becile, demented, and epileptic prisoners. Examples of the see- 
ond way of doing have not been unknown in this State, and 
much seandal has been caused thereby. 

Special accommodations should be provided for the criminal 
insane, in the shape of asylums or hospitals equipped somewhat 
differently from those intended for sane patients. In some of 
the States there is some such special provision for this peculiar 
class, and it is to be hoped that the asylums now existing will be 
sufficiently enlarged, and that before long all the States shall 
have them. The subjects sent to those special asylums would, 
of course, vary infinitely in kind and degree—ranging from 
the intelligent (?) moral idiot who needs as much discipline as a 
sane criminal, to the epileptic whose attacks of psychic aber- 
ration may be controlled and indefinitely put off by proper me- 
dicinal treatment, and to the acutely maniacal or melancholic 
patient who may be cured by seclusion, sleep, and food. Many 
of the patients should, by some means to be devised (perhaps 
limited compulsory labor), be made to feel their subjection to law. 
To carry out such a scheme for the care of the criminal insane 
would require in the chief officer of the institution a rare blend- 
ing of humaneness and firmness of character, of practical medi- 
cal skill, and of keen psychical insight. 

The important questions as to who among criminals are insane, 
especially in the proposed categories two and six; as to the man- 
ner in which judge and jury shall be aided by medical men in 
their endeavor to reach a just verdict; as to the sort of supervision 
and control under which a criminal-insane, reported cured by an 
asylum superintendent, shall be set free,—these and other ques- 
tions do not come up for consideration in this essay. 

In conclusion, I would repeat my opinion that society must 
protect itself as fully against insane as against sane criminals; and 
that the means adopted to realize such protection should be rigid, 
yet adjusted to the pathological state of the criminal patient, and 
in accord with the more humane ethics of our civilization. 

E. C. SEGUIN. 
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DR. JEWELL. 


ALL really fruitful discussion in regard to the legal responsi- 
bility of the insane must be primarily directed to the determina- 
tion of the condition of the moral sensibilities and powers of 
insane persons. That many of the insane are not morally re- 
sponsible, would probably not be disputed by any one. But 
whether all insane persons are morally irresponsible, has been 
and ought to be questioned, especially when opinions vary so 
widely as to what are the phenomena to be included under the 
term insanity. It is admitted, of course, that the individual is 
responsible, in the presence of his own sense of right and wrong, 
for the consequences of acts done deliberately while in what is 
vaguely called a healthy state of mind, provided he has had all 
needful opportunities for knowing the moral nature, and fore- 
seeing the results of his conduct. 

All the arrangements of society, as such, are constituted in 
view of the great fact of individual responsibility. No specu- 
lations, however ingenious, can obscure this fact to the eye of 
common sense. A broad, practical distinction emerges at this 
point between the acts of an adult individual having sound 
mental health, on the one hand, and those of children, natural 
idiots, and the lower animals, on the other. Acts which, when 
done by one at years of discretion, and deliberately dictated by 
intelligent purpose, are unhesitatingly considered criminal and 
worthy of punishment, are not regarded as morally wrong to the 
same degree, if at all, when done by young children or idiots. 
The foregoing notions appear at every turn in human experience, 
and are contradicted only by the results of certain misdirected 
speculations on man and his relations, based upon either physical 
or metaphysical, rather than practical, grounds. 

Before proceeding further, it seems needful to consider what 
is the essential meaning of the word “moral.” It is the term 
applied more particularly to that form of sensibility of man’s 
mental nature by which he discerns, in his own conduct or in 
that of his fellows, those qualities to which the names right and 
wrong, good and bad, have been assigned. Such are called moral 
qualities, and the general form of sensibility, by means of which 
alone they are discerned, is denominated moral sensibility, the 
“moral sense,” or the “ conscience.” 

Connected with this, as with all other forms of sensibility, we 
have volition and thought, which, at least in the sane or healthy 
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individual, are brought into play under stimuli or excitations 
arising out of the domain of feeling or sensibility,—that is, when 
feeling has been aroused by appropriate objects. Such excita- 
tions, when they arise from within the sphere of moral sensibility, 
inciting the individual to action, are called moral motives. 

Under the most favorable circumstances, volition oceurs 
guided by thought, in which action is delayed in order to bring 
the past, as represented in one’s own experience, or in that of 
others, face to face with the present, to guide the way to wise 
and beneficent results. At every step in conscious experjence, 
including actions the termination of which is outside of the 
individual, constant recurrence is had to that polar spot in the 
moral nature of man which alone determines the moral quality 
of human conduct. All correct thought on moral subjects, all 
correct moral judgment, all correct moral conduct, has its genesis 
and obtains its guarantee of correctness in the seat of moral sen- 
sibility. This is true, not only for the sane individual, but for 
the insane; not only for the psychologist or the moralist, but, 
though it lies outside of his domain, it is the source from which 
the jurist must draw the warrants for his judgments, if they are 
to rise above the level of mere judicial dicta. 

It is immaterial to the present discussion whether moral sen- 
sibility is one of the original endowments of the mind, or 
whether it has been gradually acquired in the development of 
the human race. Bui admitting its existence, it may be next 
affirmed that, with the other mental faculties, the moral sense 
in all probability has its chief seat in the brain, more especially 
the envelope of gray matter on its outer surface called the cortex. 
It is true, many arguments rather than facts have been offered in 
support of the view that the masses of gray matter in the “ base 
of the brain,” in the medulla oblongata and spinal cord, or even 
in the ganglia of the so-called sympathetic system are, equally 
with the cortex of the brain, the organic seats and material mech- 
anisms at least of the emotions. But it may be confidently 
affirmed that the preponderance of evidence is decisively in 
favor of the brain as being the sole immediate seat of mind— 
that is, of consciousness and of strictly mental operations, at 
least in man. 

Now if we have moral sensibilities, or a moral sense before 
which may be brought intended actions of our own, or which we 
may apply as a touchstone to our judgments of the actions of 
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others, with the aim of determining whether they are in either 
case good or bad, right or wrong, it seems not improbable that 
these, like other forms of sensibility, may be more or less com- 
pletely absent congenitally or as a result of disease, or that for 
similar reasons they may exist with a morbid degree of acuteness, 
or be or become perverted so that they are qualitatively different 
from the moral feeling of the average individual. It seems probable 
that disease or disorder of the brain, whether directly or indirectly 
produced, might in these different ways occasion disorder of the 
moral sense, as morbid states of the brain are known to produce 
similar disorders of the general and special senses—as of touch, 
pain, vision, hearing, taste, or smell; or, to go higher up, in the 
domain of the appetites, passions, and emotions, as is seen in the 
extraordinary departures of the sexual appetite, on account of 
disease, from its average state among persons accounted healthy. 

No fact is better known in experience with insane persons 
(using, as I now do, the word “insane” in its broad medical sense) 
than that cases are not infrequently met with in which the sense 
of right and wrong is in the most unmistakable manner en- 
feebled, perverted, or even apparently abolished, or in which, on 
the contrary, it is morbidly acute in a high degree—the fact of 
a wide departure from the normal type of feeling being ascer- 
tained from a comparison of the individual with his formereself, 
and with the average of other apparently healthy persons, who are 
studied as far as possible under the same conditions as those to 
which the insane person has been subject, except such as consist 
in congenital peculiarities and imperfections, or acquired disease 
of the brain in the insane person, to which his peculiarities of 
feeling under certain given conditions must be referred. It thus 
becomes of the highest importance, in the study of cases of 
persons alleged to be irresponsible on account of insanity, to 
direct the closest attention to the condition of the moral sensi- 
bilities at the various points, in the outer relations of an individ- 
ual, in which they are likely to be brought into play. There is 
no other way in which to determine sanity or insanity, and each 
case must be studied on its own merits. 

The difficulty does not lie so much in determining the fact as 
in determining the degree of irresponsibility, in those eases which 
lie near or within that rather wide neutral zone in which sanity 
and insanity merge, often insensibly, into each other. No cri- 
terion has thus far been found, nor in my opinion will be, by 
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the application of which to concrete cases the inherent diffi- 
culties they present can be surmounted. There is, however, a 
general criterion for determining the fact of moral insanity, and 
it is that a person to be considered irresponsible for his conduct 
must be unable to distinguish the difference between the right 
and wrong of an act. 

I now turn to cases in which morbid changes in the moral 
sensibilities are either not present, or are not the most promi- 
nent characteristic of mental aberration. This class of cases as 
a whole is the most perplexing to the student, for in many the 
moral sense seems to remain in part, or even wholly, in a nor- 
mal state. 

At least three great groups of cases of insanity deserve 
notice, which do not necessarily involve the moral sense. They 
are as follows: 

First. Those cases in which the individual becomes the 
subject of a more or less enduring impulse, or strain of 
urgent inclination, toward a particular wrong or criminal act—to 
pursue some course of wrong conduct in spite of the disapproval 
of his own conscience or moral sense. Such persons will often 
frankly admit that they had positive convictions, before and at 
the time of doing an act, that it was wrong. Such an admission, 
of course, sets aside that capital legal criterion of responsibility 
which holds that, to be irresponsible, the individual must be in 
such a state of mind as not to know that his act was wrong. 
But there can be no reasonable doubt that cases occur, with con- 
siderable frequency, in which, on account of disease, or, at any 
rate, disordered action of the brain, a more or less sudden and 
powerful (or in rarer cases an enduring) impulse arises in the 
mind, bearing the individual onward to action in spite of the 
remonstrance of the conscience, or the force of habit, or of any 
presumed fears of the penalties of the law. The only correct 
mode of studying this class of cases of mental disorder ade- 
quately is to consider them in the light afforded by the facts 
of child life, in which impulses are relatively so strong, and 
control relatively so weak, proceeding from this phase of normal 
human experience to the action, or tendencies to impulsive 
action, of which all persons have had more or less experience in 
the way of speaking or acting under impulse. With the knowl- 
edge gained in this way, the study may be carried up to cases 
of actual dangerous aberration, involving insane impulse. Fre- 
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quent efamples of this form of insanity (often, though not 
always, including lowering or even temporary obscuration of 
the moral sense) are found in connection with epilepsy. 

No group of cases of insanity presents more surprising or 
startling features than this, or offers greater difficulties to the 
medical jurist, especially if the moral sensibilities remain, as they 
sometimes do in such cases, comparatively free from obscuration. 
No fixed criterion of moral responsibility can be laid down, to be 
employed by persons unacquainted with this subject in dealing 
with these cases. There is no present prospect that one ever 
will be. In this, as in the former case, the only scientific and 
practical mode of procedure, is for persons practically familiar, 
as far as may be, with healthy and morbid mental action, to 
ascertain all the facts of a case, and then compare the results 
of the study with the results obtained in the same way, as to 
the workings of average healthy minds, under as nearly as pos- 
sible the same conditions. 

Second. There is another general form of insanity closely 
related to the one last mentioned, one of the most danger- 
ous and difficult—namely, “delusional” insanity. It includes, 
as a necessary factor, a more or less fixed belief in a certain 
state of facts which really does not exist as the individual sup- 
poses. In this delusion are generally involved personal rights 
or duties, so that the false belief dictates often the most extreme 
action in either suicidal or homicidal directions. There can be 
no doubt whatever, in the minds of those who have studied the 
facts, that cases of this form of insanity occur in which the 
individual is led to the commission of grave crimes, and in 
which the subject is absolutely devoid of moral responsibility, 
no matter in how sensitive a condition the moral sense may be 
found, upon presenting to it a case involving the distinction 
between right and wrong. This form of insanity is perhaps of 
all others the easiest to simulate, and, when simulatel, the most 
difficult to expose. 

Third. There is another great group of cases, in which pro- 
found modifications of the moral sense do not exist, nor any 
single definite morbid impulse arising from disordered emotion, 
so often seen in impulsive monomania or the simpler forms of 
insanity of feeling; but in which the chief feature is lack of 
consecutiveness in mental action. No single train of thought or 
feeling is adhered to for any considerable period in time. 
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Before one mental process has been completed, it is abandoned 
for another, and this again for another. This condition is 
found to exist in mania with delirium. Delirium, however 
produced, involves moral irresponsibility in various degrees. 
It also frequently exhibits delusions, insane impulses, obseur- 
ation of the moral sense, ete. In short, this form of insanity, 
in which want of consecutiveness in mental action is, perhaps, 
the most prominent characteristic, is complex. This group of 
eases presents comparatively few difficulties to the medical 
jurist, or even to the ordinary observer. 

The groups of cases of insanity which have been outlined do 
not exhaust the list. But in all, moral responsibility is more or 
less impaired. It is not for a moment pretended that the groups 
named are at all points distinct. Pure types of the different 
forms of insanity are not often met with. 

I now proceed to collect and to briefly discuss the criteria of 
responsibility which have been applied in our courts, in criminal 
trials in which insanity of the criminal is alleged. They are: 

First. Has the prisoner the capacity to distinguish right from 
wrong, especially in relation to the act for which he is brought 
to trial? 

Second. Did the prisoner act under a delusion, or under a 
belief, based on a false view of the facts, such as would have 
justified his conduct if the facts had been as they were erro- 
neously believed to be by the prisoner? 

Third. Did the prisoner act under the influence of some 
impulse which he was powerless to resist? 

To well-marked cases of insanity these simple criteria are of 
easy application. But in irregular and complicated cases, or 
in periodie insanity, or in those cases in which the symptoms 
rise but little above the level of eccentricity, they are almost 
useless. The right method of procedure, in endeavoring to 
determine the fact and degree of responsibility, is, as already 
stated, careful study of each case on its own merits, and 
the application to it of the practical criteria to be obtained 
from a study of average healthy human beings, observed, as 
far as possible, under conditions identical with those under 
which the criminal act was committed. As to varying degrees 
or attenuations of responsibility, depending on the degree 
of completeness of mental aberration in any possible direc- 
tion, nothing more than an approximation to correctness of 
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judgment can ever be looked for. This question calls up the 
subject of partial insanity. No one who is familiar in experience 
and thought with insanity, it seems, could hesitate to admit that 
partial insanity may exist, not only in the sense of involving 
one single mental function or group of functions, but partial, 
also, in the sense of degree of aberration in any given direction. 
This fact of course affects the degree of moral responsibility. 
But the difficulty of the situation is increased rather than 
diminished by denying the existence of “ partial” insanity. But 
the subject is too broad for adequate discussion within the limits 
of one brief article. It is, however, one of the greatest impor- 
tance. Now, as never before, perhaps, will the people of this 
country be brought to think on the difficult and highly prac- 
tical problems involved in dealing with the insane criminal. 

Before closing, I will step aside from the main purpose of 
this paper to inquire, what can be done to raise the juris- 
prudence of insanity from its present low condition, in which 
justice is so often baffled or defeated, and the procedures and 
findings of the courts made the subjects of open and contempt- 
uous criticism? 

One great step in the right direction will have been taken, 
when the laws are so modified as to empower judges of the 
courts in this, as in many foreign countries, to call to their aid 
medical men, the best trained in the study of mental disorders, 
who, when called, shall have every facility for a study of the 
ease in hand, and whose positions shall be as independent as 
that of the judge himself. 

To an expert commission thus called should be assigned the 
task of aiding judge and jury (after due questioning by court 
and counsel), not only to learn what are the facts, but how to 
estimate or value them. One chief source of the abuses and 
scandals of expert testimony will be summarily removed, when 
the doubtful privilege and duty of calling experts is taken from 
the interested parties, and devolved instead on the court, and 
when the courts shall cease to try hypothetical cases drawn up 
by counsel rather than the actual cases themselves. 

That insanity often involves practically complete moral irre- 
sponsibility there can be no real question. That, on the other 
hand, the plea of insanity is often falsely made and successfully 
urged as a defense against the extreme penalties of the law for 
some flagrant crime, when there is no real ground for such a plea, 
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is notorious. That public sentiment has become justly inflamed 
against the “insanity dodge” is plain to all. But inflamed 
publie sentiment cannot, in a case like this, provide, though it 
may demand, aremedy. It is the shame more than the misfort- 
une of the criminal jurisprudence of insanity, that the truly 
insane should be made to suffer so often the penalties of the law, 
and that the criminal in whose behalf the plea of insanity is 
falsely made is so often successful in escaping merited punish- 
ment. 
J. S. JEWELL, 





DR. FOLSOM. 


THE whole difference in the treatment of the insane now and 
fifty years ago consists in a recognition, at the present time, of 
the fact that, within narrower limits of self-guidance and self- 
control, they are precisely like other people. The change in the 
practice of the courts, in the same time, regarding their punish- 
ment has arisen from an appreciation of their inability, outside 
of these narrower limits, to act like themselves when they were 
sane—for they must be compared with themselves at a previous 
time, rather than with others; and experience has shown that the 
responsibility of the individual is very differently affected, accord- 
ing to the nature of the disease from which he is suffering. Just 
as the study of the brains of insane people after death lends 
probability to the opinion that there are definite changes in them 
corresponding to the various mental diseases, so there are, during 
life, certain symptoms in the operations of the mind that charac- 
terize each form of insanity, which are as different, one from 
another, as the distinguishing features of r).ceumatism and pul- 
monary consumption. To group together all persons of unsound 
mind, in analyzing their mental state, would be as unscientific 
as to expect the same physical limitations in club-foot and typhoid 
fever, and the result would be just as disastrous. 

After insanity has advanced far toward producing a condi- 
tion of the mental faculties similar to that of the idiot’s, whose 
actions are largely imitative, and who may kill a child because he 
sees the child kill a hen, probably every one would as readily ree- 
ognize the irresponsibility of the insane as of the idiot, although, 
as a matter of fact, their lives are then to so great an extent auto- 
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matic that they very rarely accomplish serious harm, as compared 
with an early stage, when their insanity might not be suspected. 
Up to that point, what most of them do is commonly more or 
less from plan, often with motive and premeditation, not seldom 
with a tolerably clear knowledge of abstract right and wrong, 
and implying in very many an understanding of the nature in 
general of men’s deeds, although with an incapacity to estimate 
all their own acts by the same standard. Within certain bounds, 
they are guided by considerations of self-interest. 

Like all other diseases, insanity, excluding idiocy and im- 
becility, is marked by a change from a previous state in which 
its symptoms did not exist. It is entirely different from reckless 
ruffianism, systematic brutality, defiant wickedness, indulgent 
self-will, or any of the types of vicious character, of whatever 
degree. The mere exaggeration of inherited or acquired faults 
is not sufficient to constitute insanity. Contrary to the popular 
notion that we can never tell what an insane person is likely to 
do, the very opposite is strikingly true, namely, that any one 
familiar with mental disease, after once having made his diag- 
nosis, can predict with such a degree of certainty what course 
the disease will take, that he can foresee the dangers to be met in 
its progress and effectually guard against them — although the 
community refuses to regard as insane those whose conduct does 
not consist chiefly in the unexpected. The diseases of which 
insanity is the prominent symptom are self-limited, ending in 
quite definite proportions in recovery, death, or hopeless incura- 
bility, while a large percentage of crimes by those of the insane 
who are not in safe custody can never be prevented, they differ- 
ing from the criminal class in the character and strength of the 
motive restraining them as compared with their impulse or in- 
centive in the opposite direction. The fact that the two classes 
are constantly confounded is due mainly to a confusion in terms 
rather than in things. 

In a not uncommon form of insanity, ending in complete 
destruction of the mind, one of the early symptoms is a slight 
loss of consciousness for a few seconds, or vertigo of several 
minutes, in place of which excessive irritability or momentary 
outbursts of uncontrollable violence are observed — even to the 
extent of violent assault, entirely unprovoked or for a trivial 
cause. Later there are marked forgetfulness, inattention to the 
proprieties of life, exalted egoism, seeming like pure self-will, 
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and such complete loss of the sense of ownership or value of 
property that disaster or crime may come before the disease is 
recognized by any other than one quite familiar with it, and yet 
where there is absolute irresponsibility. A man of irreproacha- 
ble character is pleased with a pretty young woman below his 
station in life, and marries her at short notice, entirely forgetful 
of his wife at home, or shows some still greater obliquity of the 
same kind; another steals whatever strikes his fancy at the time, 
and is ready to forcibly resent any interference with his imagined 
right to do so; ruins his family by reckless bargains and expense; 
enters into extravagant plans which are, as a rule, quickly aban- 
doned for others, or attempts to murder a friend who tries to con- 
trol him, and then dies in three or four years, at the natural 
termination of his malady —a complete mental, moral, and physi- 
cal wreck, from the beginning to the end doing only what he of 
necessity must by virtue of his disease; just as a consumptive 
coughs or an epileptic falls in a fit—easy to recognize as unable 
to control and guide himself, and yet often punished as a crim- 
inal because he can add, subtract, multiply, talk rationally, act 
with plan or motive, and seek what seems to his disordered mind 
his own interest. 

The insane man, capable of crime, who, according to Lord 
Hale’s definition, is deprived of all memory and understanding, 
and no more knows what he is doing than an infant, brute, or 
wild beast, constitutes so small a part of the inmates even of 
insane asylums that he can hardly be said to exist. Generally, the 
violent acts of the most dangerous will be found to proceed from 
some illusion of the senses, whereby a friend, for instance, is 
mistaken for a murderer, or from some delusion in obedience to 
which acts are performed which might be natural to a person of 
impaired judgment, or to a certain extent justifiable, if the facts 
suggested by the delusion were true. That, however, is by no 
means always so. While the mind, particularly in epilepsy, 
mania, and stupor, may be so chaotic as to seem for the time 
capable of hardly a sane idea, oftener there is some sort of logical 
reasoning from false premises, or insane deductions from cor- 
rectly observed facts, or both judgment and perception are dis- 
eased. A young lady, for example, left alone with her new-born 
child, without having previously shown any trace of insanity, 
built a fire in the kitchen stove, heated a clothes-boiler of water, 
threw her infant into it, and, upon the return of her servant, was 
VOL. CXXXIV.—NO. 302. 3 
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found sitting by the seething, shapeless mass, smiling. There 
were other evidences of insanity found, upon examination, and 
she was sent to an insane asylum, where she said, six months later, 
that she had committed the deed because she had the suspicion 
(entirely groundless) that her husband was attentive to her maid, 
Here are plan, deliberation, motive, patient waiting for a good 
opportunity, general good behavior, and then incorrect reasoning 
from false premises, irresponsibility for a particular act, and final 
recovery; and the crime was a consistent part of the disease. If, 
however, the Pocasset murderer had killed an enemy with whom 
he had a quarrel, or for money, he must have been held to answer 
for the crime like other men, in spite of his insane delusion about 
the Lord’s commanding him to sacrifice his loved child. 

Where there is marked incoherence, and when the crime com- 
mitted is contrary to the known character of the offender, usually 
no doubt can exist as to mental condition and responsibility ; but 
there is a large class with fixed, systematized delusions, yet 
otherwise rational, whose condition is almost hopeless, so far as 
recovery is concerned, and whose history is one of increasing 
mental deterioration until death. If they have false sight or 
hearing, they resist its influence until, in the progress of disease, 
the mind is so weakened as to yield to an always present voice, 
or to the seldom failing vision, suggesting crime.. A delusion or 
false belief may be so overpowering, as it often is with the 
insane, that nothing has sufficient force to resist it, for the time 
being. 

Pure uncontrollable impulse is also a source of crime among 
the insane, especially of suicide, homicide, theft, and arson. In 
certain forms of mental disease, the sudden impulse to kill one- 
self or another, without any motive or deliberation or delusion, is 
at times quite beyond control; but it is often controlled even in 
very insane persons, as in the case of a patient in an asylum with 
mania, who threw his knife and fork violently out of the window 
so as to lose the opportunity of the crime to which he had a 
strong impulse—to kill the physician just entering his room. This 
feeling may be so strong, even toward a tenderly loved child, that 
the mother, if otherwise rational enough, begs to be kept out of 
its sight. Allied to insane impulse, and often grouped with it 
under the name of moral insanity, is a condition of simple loss of 
control of the higher functions of the mind over the lower or 
organic, periodic with intervals of depression, appearing in quite 
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young people of neurotic tendency or developing in boys at 
puberty, in girls at the time of any physiological change, and, as 
a rule, in connection with or ending in some other form of insan- 
ity or suicide. These cases are to be carefully distinguished from 
murderers of the type of Pomeroy, who differ from other homi- 
cides only in the extreme brutality of their crimes or in their 
love of torturing their victims. Uncomplicated with other men- 
tal diseases, moral insanity is, in my opinion, so seldom observed 
as to constitute one of the curiosities of medical experience; and 
then it is associated with symptoms so well marked as to make a 
diagnosis not difficult, although the term, like masked epilepsy, 
is frequently resorted to as a cover for respectable drunkards, or 
thieves, or murderers, or to furnish a willing jury an excuse to 
acquit of homicide the man who kills his wife’s seducer or the 
young woman who shoots her betrayer. 

So long as the responsibility of the insane is decided upon 
the grounds: First, that there must be other evidences of insan- 
ity than the crime; secondly, that the whole group of symptoms 
must correspond to definite disease ; thirdly, that the crime must 
be a part of the natural history of the disease; and fourthly, 
that a reasonable degree of self-control should be exercised, 
according to the capacity for it in each case—we are on a secure 
footing ; and these points must be decided by competent author- 
ity, from full consideration of all the circumstances and condi- 
tions of each case. 

Beyond that point there is endless confusion, for it is not safe 
or wise to hold a man who is insane irresponsible for every act 
he may commit, especially if the act be consistent with his known 
character, or not conforming to the type of insanity to which he 
belongs—a case in point being that of a gentleman, in one of the 
stages of melancholia, who was tried and convicted in Edinburgh, 
upon the testimony of medical experts, for an assault on a young 
lady. If we once assume that a morbid idea, impulse, delusion, 
or degree of moral obliquity is evidence of insanity, there is no 
stopping short of saying that no one is sane, or perfect, and that 
every criminal is insane because he is out of sympathy with the 
moral conceptions of his time. 

If a man thinks without reason that he is a great financier he 
is, though deluded, by no means necessarily insane, as is one 
whose delusion is that he is President of the United States. To- 
excuse a man for murder on the ground that he has the belief, 
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whether well founded or not, that he is an illegitimate child, for 
example, especially if he is himself licentious, is simply absurd. 
Indeed, every one in his worst moments says and does things 
inconsistent with his best; and the delusions of sane people are 
hardly less extraordinary than those of the insane— differing from 
them in not being characteristic of disease, in being kept within 
bounds, and in not being marked by morbid progress. 

The essential feature of insanity is loss of power of self-guid- 
ance and self-control, which, in all degrees, I should be unwilling 
to accept as necessarily indicating mental disease, unless I found 
other proof of it. On the other hand, insanity must not be con- 
founded with the delirium of fever or the incapacity due to alco- 
hol and drugs. Nor is the insane man’s loss of self-control 
complete, but rather partial, it being necessary, before crime is 
committed, that there should be present at the same time: First, 
the motive or impulse, including delusions, illusions, and halluci- 
nations ; secondly, the opportunity ; thirdly, the lack of power 
of resistance. The homicidal or suicidal izapulse is very apt to 
disappear with the mere presence of another person; the most 
violent frenzy subsides in seclusion; weeks will often be spent by 
the insane in waiting for favorable opportunities for a premedi- 
tated murder; the determined insane-suicide sometimes disarms 
suspicion by neglecting chances for self-destruction for a long 
time, in order that he may kill himself in a particular way—a 
fact that is so strikingly true that, of the criminals acquitted of 
crime, by virtue of insanity, in England, and sent to the asylum 
for criminal insane, very nearly one-half were not suspected of 
being insane at the time of their offense against the laws. In 
insane asylums, some of the inmates can at times exercise great 
control over themselves, although not always to be depended 
upon to do so; and the vast majority are, within certain limits, 
amenable to the mild discipline of these institutions, where the 
reminder and incentive to behave well are ever present; but this 
kind of treatment is only successful where physicians and attend- 
ants are trained by long experience to avoid sources of irritation, 
and to be on the constant watch for indications of excitement or 
violence. It is quite true, also, that many of the otherwise quite 
irresponsible insane can conduct themselves for a great portion 
of the time with propriety, if there is some one constantly present 

-to indicate the necessity of so doing, while without that immedi- 
ate influence they are quite at sea. Their daily lives must be full 
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of slight rewards and gentle punishments, but the laws fail to 
deter them from acts of a criminal or evil nature, because their 
influence is too remote. Their responsibility was assumed and 
their punishment demanded by the world for a dozen centuries, 
with a result which was simply degrading to society, inefficient of 
its purpose, and calculated te iower the respect of the community 
for the law. If it be maintained that the criminal-insane must be 
“destroyed as one would kill mad dogs,” for the comfort or pro- 
tection of society, we cannot consistently stop short of carrying 
the same principle into our prisons, reformatories, asylums, work- 
houses, syphilis hospitals, foundling homes, and even private 
houses. Still, society must protect itself, at whatever cost to the 
individual; but it would be hardly justified in hanging crim- 
inals who are distinctly insane on the ground that it had no 
secure place of custody for them. 

In delusional insanity, particularly, it is not always easy, as a 
matter of exact medical diagnosis, to say just where account- 
ability ends and irresponsibility begins, when groundless jealousy 
has been fostered into insane delusion, or at what point silly 
romancing, revengeful hate, or depravity and lust have been 
indulged to the extent of producing real mental disease; but 
before such eases get into the courts there will be hardly any 
reasonable doubt where they belong. 

Entirely outside of actual insanity, there are very many con- 
ditions affecting responsibility. Fully two hundred and fifty 
thousand children die under the age of five years each year in the 
United States—at least one-tenth with marked cerebral symp- 
toms, and a very large proportion from diseases which can hardly 
fail to leave a serious impression upon the constitution and 
mental organization of some of those who survive. Having 
escaped fatal injury to the head at birth, and having lived 
through the diseases and accidents of childhood, to be almost cer- 
tainly neglected during the critical stages of development, to take 
their chances of evil associations, faulty training, and bad habits, 
—perhaps to be stunted mentally and physically by early over- 
work and innutrition, to risk exposure to excessive heat, cold, rain, 
and snow, to have their daily path to work or play beset with gin- 
shops and demoralizing literature, to be poisoned by bad air in 
schools or tenements,—it can hardly be strange that men and 
women reach maturity so differently prepared to bear its strain 
upon mind, body, and emotions; and that physiological processes 
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producing changes in the cerebral circulation, fevers, rheuma- 
tism, injuries to the head, sunstroke, excess in eating and drink- 
ing, syphilis, starving, drunkenness, lust, indulgent wealth or 
grinding poverty,—causes differing widely in the degree in which 
the individual can prevent them,—produce not only genuine 
insanity but also the deteriorated brains that fill our almshouses, 
infest our alleys, and constantly perplex jurist and doctor. 

That the possessors of such brains are of varying degrees of 
accountability cannot be doubted; that many of us owe our 
escape from their number more to the accidents of heredity, 
association, and education than to any merit of ours is equally 
true. While granting circumstances and conditions extenuating 
crime, limiting responsibility, and possibly modifying punish- 
ment in such cases, I should not maintain that they are insane — 
a doctrine in the highest degree dangerous to society and of the 
worst possible influence upon the criminal class, who must be 
held up to the highest standard of good behavior possible, and 
who ean and do govern their conduct according to their estimate 
of their chances of escaping what is to them real punishment. 
True, any one who has carefully studied the boys and girls 
in our reformatories, and the men and women in our prisons 
and houses of correction, must be convinced that a large 
part of them are of distinctly limited responsibility. Although 
this view of the case must materially affect the spirit with which 
society protects itself from them, and perhaps may somewhat 
change the method and character of their punishment, we cannot 
regard them as insane — we cannot lose the effect upon them of 
demanding that they shall exercise their wills to avoid evil ways; 
we know that most of them, when not drunk, can keep out of crime 
if they choose, and we are sure that they are not suffering from a 
well-defined disease as are the insane. Unfortunately, every one 
in the community feels competent to decide to which of these two 
great classes offenders against our laws belong, while only a few 
have had the opportunity to accurately observe the insane, to 
know the strange admixture of strength and weakness, of 
responsibility and irresponsibility, of chaos and logic inside their 
brains. It often happens that the very characteristics of insanity 
are singled out as proof of responsibility. 

A man distinctly insane by the medical criterion is irresponsi- 
ble for crime when the conditions defining his legal responsibility 
are at the time of the act: 
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First. Sufficient mental capacity for ordinary reason, reflee- 
tion, and judgment. Secondly. The knowledge of right and 
wrong as applied to the particular act. Thirdly. The power of 
self-control within reasonable limits. Fourthly. The absence of 
insane delusion overpowering reason—the character and strength 
of the false belief to be judged in each particular case and not by 
any general definition of insane delusion, that being impossible. 
What would be an insane delusion in one man under certain cir- 
cumstances might be entirely otherwise in another with different 
conditions. The farther from reason and probability and the 
more persistent a delusion, the more is it an indication of some 
unsoundness of the whole mind; but an insane man may be quite 
irresponsible, whether his acts were justified or not, supposing 
the facts suggested by his delusion were true, provided his mind 
were so weakened that he could not reason correctly from his 
false premises. 

CHARLES F, FoLsom. 
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In the maze of confused and conflicting utterance about civil 
service reform, only one thing is distinctly articulate—the dis- 
tressing vagueness that obscures the whole subject. 

There has been a ery for the abolition of slavery, for the 
Union, for silver and for gold. Here in each instance is pre- 
sented to the mind a coherent image—something definite and 
tangible. But when one says he favors civil service reform, 
nobody knows what he means, if he is fortunate enough to know 
himself. All desire that the offices shall be filled by men both 
competent and honest; but the accomplishment of this is not 
civil service reform. For in these last years men of acknowledged 
capacity and integrity (Collector Arthur) have been removed in 
the alleged interest of civil service reform. We must grope our 
way through a muititude of words and phrases, gathering some- 
thing here and something there, always in danger of stumbling, 
that we may haply reach a coherent whole. 

Approaching the subject negatively, the method of appoint- 
ment to civil office hitherto in use is held to be wholly incon- 
sistent with civil service reform—so faulty that it admits of no 
amendment; it must be wholly set aside. It is reproachfully 
termed “the machine,” and so odious is this, that one who believes 
in its continuance is himself affected with the taint of it, and is 
ipso facto unfitted for holding office, however worthy he may be 
in every other respect; and this in the face of the fact that every 
officer now in office came into office and honor through this dis- 
credited machine. While there is here much exaggeration, it is 
to be admitted that this machine has become rusty; that there 
are screws loose in it; that it, like all things human, is con- 
stantly in need of repair. But civil service reform will have none 
of this—only a brand-new machine. 

When we inquire what this new machine is, the fog again 
confronts us. Some want fixed terms and rotation in office; 
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some want entrance to the service through competitive examina- 
tion; some through the nomination of members of Congress; 
some would have Congressmen prohibited from interfering ; some 
suggest that constituents cease importuning Congressmen for 
appointments; some would prohibit Government officers from 
taking part in political management,—according to a famous 
executive order not likely to be repeated,—and would exempt 
such officers from political assessments. 

To add to the confusion of thought on this subject, the recent 
Massachusetts Republican Convention declared loudly for 
reform, and with much of detail; yet it at the same time declared 
that the late administration had “ vindicated, in an unparalleled 
contest, the constitutional prerogative of the Executive office.” 
(The reference here is to the appointment of Robertson to the 
New York collectorship.) Yet that appointment was made, con- 
fessedly, as a reward for political service; and to accomplish 
this, a competent and faithful officer was removed in the middle 
of his term; and to make compensatory provision for this officer, 
numerous disturbing displacements of officers in the diplomatic 
service took place. It would seem, from the Massachusetts 
declaration, that civil service reform is subordinate to Executive 
exigency. 

Mr. Pendleton’s bill applies only to the “ subordinate ” officers 
in the great departments—to the mere clerical foree. But the 
teaching of the doctrinaires on this subject has no such limita- 
tion; it seeks to establish a graded service, with entrance only 
at the lowest round and progressive advancement; with tenure 
during good behavior—that is, life tenure, the same as that of 
the justices of the Supreme Court, so that, under this plan, all 
the executive offices below the cabinet—postmasters, revenue 
officers, the diplomatic corps—shall hold for life. 

In a word, it is proposed to apply to the civil service the 
rules and methods of the military service. The propriety of this 
is the inquiry before us. At the threshold, it must be admitted 
that this proposition grates harshly upon republican ears. The 
regular army and the republic are traditions! enemies. They 
antagonize each other at every point. The army, in its separa- 
tion from the rest of the community, in its organic unity, in its 
power in arms and discipline, and its subordination to the will 
of one man, has, when large, in every age, been a power greater 
than the state itself. To-day in France the republic lives by the 
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sufferance of the army, and such is the jealousy of our Congress 
of our little army that its pay is with difficulty voted. It is now 
proposed to put our civil service, with its half-million of officers, 
it may be, on the same basis. Entrance into the army is through 
the narrow portal of West Point—so narrow that those who 
enter are favorites of fortune; within they remain for life, 
exempt from life’s vicissitudes; advancing in regular gradation 
from office to office, from honor to honor, wholly separate from 
the rest of the community, subordinate only to one; by organ- 
ization and discipline welded into one body, with one soul—that 
of its supreme commander. Henceforth, entrance into the civil 
service is to be through the narrow portal of competitive exam- 
ination, practically limiting entry to the graduates of colleges, 
thus admitting a Pierce and excluding a Lincoln; the favored 
few thus admitted remaining for life; exempt, likewise, from 
vicissitudes ; advancing, likewise, in regular gradation, higher 
and higher; a class separate from the rest of the community, 
and bound together by a common interest and a common sub- 
ordination to one man, he also the commander-in-chief of the 
army —the President of the United States. 

When this reform is accomplished, the President will have in 
onc hand the army and its adjunct—the navy—obedient to his 
will; in the other, the far greater army of office-holders, rami- 
fying to every nook and corner of the republic—a mighty politi- 
eal power also obedient to his will. This is the proposition, this 
the reform. 

The picture thus presented may appear overdrawn. It is true 
that neither the army nor the civil service is subject to the mere 
will of the President, but to the law. It is also true that, in 
any regulations that may be made, the play of Presidential dis- 
cretion will be much larger with the army than with the civil serv- 
ice. Still, under any possible scheme of appointment in the civil 
service, the power of nomination, under the Constitution, remains 
exclusively with the President. Those appointed by him will be 
held by him under the tenure of gratitude. Further, removals 
for cause, involving suspension from office during the vacations 
of Congress, will be under Executive direction, subject to the 
negative of the Senate. Experience has shown that when the 
President is willing to “trade” with the Senate, this negative is 
of no importance. Besides, every civil officer knows that his 
tenure of office is dependent upon legislative action. When the 
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President and Congress are of the same party, if the civil serv- 
ice officer does not do the political work which the President 
may require of him, there will be no difficulty in changing the 
tenure of office. All these considerations place the civil officer 
in a position of dependence upon the Executive, so that the great 
end of civil service reform, the extinction of the power of patron- 
age, is not attained. The only effect is to increase the Executive 
power at the expense of the Legislative. It is the fashion of the 
hour to applaud this. It was not so but yesterday, when all 
patriotic men rejoiced that Stanton could lawfully “stick,” in 
obedience to Sumner’s famous message. It is true that the friends 
of civil service reform do not contemplate the use by the Presi- 
dent of the civil service, either for personal or partisan or politi- 
cal ends. Yet they forge a weapon which he may thus use; 
which a Johnson or a Jackson would undoubtedly thus use. It is 
a maxim of the republic that, so far as possible, the frame-work 
of Government shall be so constructed that a bad officer will 
have no power to do harm. But the new plan of civil service is 
an application of the methods of monarchy. It is even com- 
mended because it is said to work well in England. Possibly. 
For it harmonizes with her institutions, with her hereditary 
classes, possessing hereditary wealth. A pyramid, whose base 
is a vast official organization, civil and military, with life tenure, 
has naturally the throne as its apex. But a similar base here 
with a President for four years is a truncated cone. 

Under present system the members of Congress suggest the 
nominations, and they and their party reap the rewards of 
patronage; under the new system the President alone would 
reap the advantage. Where the gain? Why the change? No 
doubt the present practice is full of abuse, but would the new 
one be less? Is there not greater danger in the increase of 
Executive influence? Already, when only the initial steps have 
been taken in the new movement, does not every one feel in- 
stinctively that the Executive power would receive an immense 
increase of weight, and that the Legislative would suffer a cor- 
responding diminution, were Congress to yield? But this 
arrays it against the President when neither desires the 
conflict. Congressmen resent the suggestion that the Presi- 
dent is more competent than they to make appointments 
within their districts, or that his integrity is greater. The 
matter is not without difficulty. The President cannot have 
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personal knowledge; he must rely on some one in making 
the nominations; the members of Congress have this knowl- 
edge, are personally known and responsible to their several 
districts. If the President rely upon them and make improper 
appointments, the fault is with the people of the districts. If he 
seek information elsewhere, it is irresponsible to the district, and 
leads to office brokerage and the scandals of a kitchen cabinet. 
The much-denounced “courtesy of the Senate” is the single 
barrier of the Senate against Executive usurpation. Without 
this the Senate loses its independence. The slang about Sena- 
torial “ Bosses” is deceiving the public; as if it were better to 
have one supreme “ Boss,” an autocratic President; as if great 
parties could be organized and be effective without leaders; as if 
it were constitutional for the President to push his fortunes or 
emphasize his dislike toward a Senator by a nomination offensive 
to him, and yet usurpation for that Senator to refuse his vote of 
confirmation. The danger to the independence of the Senate is 
the colossal power of the Executive patronage. The ease with 
which this overcame, in the Senate, the most powerful Senator 
of his time, is of recent memory. The lesson will not be for- 
gotten; in the absence of the “ courtesy of the Senate” no Sen- 
ator will again provoke this power, and the Senate sinks to the 
level of the Senate of the Cesars. It is true that a graded serv- 
ice and life tenure fixed by the Constitution might abridge this 
power. But here the question arises, Is not this remedy worse than 
the evil? 

There is one consolation, however deplorable the abuse of the 
power of patronage may be, whether wielded by the President 
or by Congressmen: the results have not been so disastrous as 
were apprehended. Even the “vicious circle” has not the extent 
nor the extensive influence assumed. Those without it are more 
numerous than those within it, and crushit. ‘The commanders 
of the captains of tens and hundreds” seldom secure reélection. 
The bane of Congress is not that the members have too many 
terms, but too few. 

When General Jackson gave practical application to the 
principle that to the victor belong the spoils, the opposition 
were filled with the most gloomy forebodings. The Executive 
would be so strengthened that a President could perpetuate 
his power; the elections, involving great personal interests, 
would endanger society, and the public service would every- 
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where become corrupt. Nevertheless, the practices of Jackson 
have been followed by every succeeding administration, through 
all the changes. Nor have these grave apprehensions been 
realized—but the contrary. 

Before Jackson, the rule was a double term to the President, 
the exception a single term. Since then this has been reversed. 
Neither Tyler, nor Fillmore, nor Pierce, nor Buchanan, nor John- 
son could secure a second term. For every office there are fifty 
applicants, and but one occupant; the fifty want a change of 
President, that they may have a chance for office. This force is 
too much for the occupants. 

Nor have the elections been so violent since Jackson as before. 
Jefferson and his party in 1801 would have made a revolution 
had Burr been elected, though in conformity to the letter of the 
Constitution. After the unwonted and exasperating events of 
1876, the acquiescence in the result was general, and the bitter- 
ness far less than followed the election of Adams in 1824. Nay, 
the danger now is not of too much interest in the election, but 
of too little. Men are so engrossed in their several callings that 
they have no time to give to politics, and the tendency is, from 
this cause, for the elections to fall into the hands of the idle and 
vicious. For this lamentable condition of things political it is 
sought to make the civil service responsible. It is said that the 
“vicious circles,” political rings, drive good men from the polls; 
that, forexample, the fifty thousand Republican votersof New York 
City are at the mercy of five hundred Federal officers of that city. 
Republican success in that city being hopeless, there are no local 
Republican State or city officers to take charge of the party poli- 
tics. The management falls into the hands of the Republican 
national officers, and they rule the fifty thousand Republican 
voters. But here the effect is mistaken for the cause; the symp- 
tom for the disease. Is it not quite apparent that these five 
hundred rule these fifty thousand simply because the latter per- 
mit it? We live in an age of infinite division of labor, of 
fieree competition. The tradesman or the professional man 
must give his entire time to his business, or he falls behind in the 
race. These fifty thousand have no time to give to party man- 
agement, and are very glad to have the Federal officers do their 
work for them. No doubt, in the absence of these Federal officers 
there will arise local rings in New York, who will hold these fifty 
thousand voters as a mercenary force to trade with the contend- 
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ing Democratic factions—and their last estate will be worse 
than their first. 

It is a pleasing theory that in the republic every man is a 
politician and must do his own political work; that here there is 
no need of a special “ political priesthood”; that the republic 
expects every man to do his political duty in the interest of the 
general welfare, and, if he will not, the basis for a republic does 
not exist. This theory assumes that the business of politics and 
party management is a very simple affair, or that capacity for 
this comes by nature to the American. It also assumes that 
every citizen has not only the aptitude and inclination for this 
work, but also the time and opportunity to give attention to it. 
How would this theory work in the other relations of life equally 
important to the public welfare? The common good requires 
the faithful and efficient administration of justice, the mainte- 
nance of the general health and purity of morals. By the 
above reasoning, it follows that every citizen should give atten- 
tion to these things, to the exclusion of lawyers, doctors, and 
ministers of religion. The fact is that the business of politics, 
including party management, has become both an art and a 
science of great complexity and difficulty, requiring, for its 
understanding and management, high capacity, reénforced by 
the training of a life. It requires a special class set apart to 
its study —a political priesthood. The duty of the public, here 
as elsewhere, is to employ only the politicians who do good 
work. Here, as elsewhere, the supply will follow the demand. No 
tradesman studies the wishes of his customers more keenly than 
the politician the wishes of his constituency. The politician in 
a democratic country is the ripe fruit of its civilization. If the 
politician is of a low type, it is because the people want such. 
Nor can such a people be protected from themselves by any 
outside interference short of subjecting them to paternal 
government. 

It is the custom of Americans to sneer at the politician, at 
candidacy for office. With what result? To get rid of either? 
Not at all. Both are inseparable incidents of the elective system. 
But by ~ur sneers we do get rid of truthfulness and manliness, 
and substitute falsification and political cant and hypocrisy. 
The professional politician professes to be engaged in something 
else. The candidate does not openly announce himself, but pro- 
cures himself to be announced, and reluctantly consents. Indis- 
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eriminating abuse, overwhelming the good and the bad in a 
common obloquy, drives the sensitive from politics and lowers 
the tone of public life. The first needed reform is to stop this. 
In this connection, let us remember that it is in the line of politi- 
eal achievement, if anywhere, that America excels. Nor is effort 
here retrograde. The lawful and peaceable settlement of the 
Presidential contention in 1876 is “the proudest event in our 
history”; yet the work of our much-abused politicians. 

In the diseussion of civil service reform, the friends of the 
new policy are wont to refer to the practice of England. Let us 
imitate them here. There the profession of the politician is side 
by side with that of the doctor, lawyer, and preacher, ranking 
them all. Gladstone is a professional politician. Mr. Forster, 
one of her most eminent younger statesmen, recently said, in his 
rectoral address to the students of Aberdeen University, that he 
was a professional politician, and that he presumed some of them 
would follow that profession. In England, men of the highest 
character present themselves as candidates for office and solicit 
support. All is done openly and in a manly way. 

We may, in America, continue to sneer at the politician and 
a “political priesthood,” but we are only sneering at our repub- 
lican system. 

If we have a political priesthood, it must be paid. Here, as 
elsewhere, the laborer is worthy of his hire. Or we must confine 
the profession to the rich, as in England. There is a transcen- 
dental theory of polities that the politician must labor without 
reward or the hope of reward. This is like that transcendental 
philosophy which reproaches the Christian religion because of its 
rewards and punishments. All this is preter-human! If the 
politician must be compensated for his labor, how? There are 
but two ways—he must fill the offices, or receive money directly. 
If the latter is preferred, then we shall have each year peram- 
bulating the country caravans of mercenary orators—not a 
pleasing spectacle. There is a fitness in the politicians filling the 
offices. It is in the line of their employment. The offices are of 
a political nature; even the humblest clerk will the better per- 
form his work if he understand politics. Mill was the better 
clerk in the India office because he was a profound politician. 
The service itself will be the better performed. For every officer 
will do his utmost, knowing full well that failure will bring in 
the opposing party and with this the loss of his office. He will 
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have the same inducement to do his work well that belongs to 
every employment; for upon this depends his retention of office. 
The administration of the Government will be more effective if 
it is everywhere in the hands of its friends. The friends of the 
new civil service recognize this, for they are unwilling that its 
execution shall be intrusted to those who do not approve of it. 
They thus make a political consideration a ground of removal 
and appointment, and thus yield the whole question. 

Under civil service reform teaching, it has come to be thought 
immoral to consider party in appointments to office ; yet during 
the war the cry was, put only loyal men on guard. 

“ Party,” says Burke, “is a body of men united for promoting 
by their joint endeavors the national interest, upon some par- 
ticular principle in which they are all agreed. For my part, I 
find it impossible to conceive that any one believes in his own 
politics, or thinks them to be of any weight, who refuses to 
adopt the means of having them reduced into practice. It is the 
business of the speculative philosopher to mark the proper ends 
of government. It is the business of the politician, who is the 
philosopher in action, to find out proper means toward those 
ends, and to employ them with effect. Therefore, every honor- 
able connexion will avow it is their first purpose to pursue every 
just method to put the men who hold their opinions into such a 
condition as may enable them to carry their common plans into 
execution, with all the power and authority in the state. As this 
power is attached to certain situations, it is their duty to con- 
tend for these situations. Without a proscription of others, 
they are bound to give to their own party the preference in all 
things.” 

It is true, the offices are made for the public convenience, and 
not for the office-holders. Still the number of offices is limited, 
while the number of persons of equal fitness to fill them is very 
great. There must be choice, and this must be governed by 
some consideration. Political considerations are as appropriate 
as any. There is something invidious in the suggestion that the 
President and certain great officers alone of all the laborers in a 
Presidential campaign shall receive honors and rewards. The 
ambition of the humble citizen at the cross roads to be the village 
postmaster is as legitimate as that of the great man to be Presi- 
dent. The objection is made that if the offices be prizes for the 
successful party, it will produce frequent changes in the offices — 
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certainly a change with every change of parties; that this would 
be destructive of good service; that the public business should 
be conducted on business principles. How, it is inquired, would 
business houses fare if there were frequent changes of sub- 
ordinates ? 

As a matter of fact, there are frequent changes in business 
houses. But, it may be asked, how would these houses fage if 
the head of each one was changed every four years? There is, 
indeed, not a single reason for life tenure in the subordinate 
offices that does not apply with tenfold force to the Presidency. 
The helpless inexperience in the past of many of our Presidents 
on reaching their great office was a pitiable spectacle. It will be 
replied, however, that grave political reasons require rotation in 
the office of President. Quite true; but like political consider- 
ations require rotation in the subordinate offices. 

It is not true that rotation in office necessarily prevents 
efficiency. The introduction of new life is often healthy. How- 
ever this may be, the American feeling of sturdy independence 
and personal equality is offended by the presence of an official 
class, with life tenure and a tendency to heredity. Successive 
generations of the same family are frequent in West Point. The 
civil service of England is characterized by integrity, but not by 
American efficiency. The officers, who have long been in office, 
move along in a somnolent way, doing their work automatically. 
“Government functionaries,” says even the Tory historian Ali- 
son, “are all stamped with one image and superscription; they all 
move like automatons by the direction of one hand; original 
thought, independence of character, are unknown among them.” 
Yet they bear themselves as superior beings, and, what is worse, 
they are recognized as such by the less favored rest of the com- 
munity. Something of the divinity that hedges about Victoria’s 
throne seems to attend her humblest officer. We do not want 
this here. 

The London “Times” of recent date, in relation to China says: 
“The establishment of competitive examination in the ninth cent- 
ury, A. D., for literary honors and public employments, cramped 
the national mind and produced narrow heads as infallibly as 
bandages distorted the female foot.” And it may be remarked 
that the adoption of competitive examinations in England was 
a concession to popular rights; previously the offices were dis- 
posed of by the aristocracy. But here the adoption of the same 
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system is in derogation of popular rights, limiting practically, 
as we have stated, the appointments to college graduates. 

De Tocqueville apprehends danger to our institutions from the 
lust for office; it is to be apprehended that the office-hunters will 
overturn the Constitution of the country for “the sole purpose 
of making a clearance of places.” This danger is met by rota- 
tion; it is provoked by life tenure. For this reason the principle 
of rotation was impressed ~pon the American soil in the early 
morning of discovery. In the famous “formal lecture” addressed 
by Ferdinand and Isabella and their minister (1501) to their 
newly niade Governor of Hispanola, Ovando, are these words: 
“ Also let there be change of authorities, so that many may have 
a share of profit and honor, and be made skillful in affairs.” 
This pregnant sentence contains the whole philosophy of rota- 
tion in office. Or, as Carlyle expresses it, “That all men may 
have a share of what is going; and so the strife of freedom 
indefinitely prolong itself, and no harm be done.” 

The end of republican government is not artistic administra- 
tion. The republic educates. Blackstone tells us that the jury 
may not reach justice with the certainty of the trained judge, 
yet it educates the people in law. Webster says ownership of the 
soil confers dignity, eligibility to office; the possession of office 
educates, confers dignity. With a reasonable rotation, every 
citizen of political aspirations and experience who reaches middle 
life and conducts himself well may hope to crown his family 
with the reflected honor which office confers. This prospect is a 
motive to good work. This is the peerage which the republic 
offers, not to a particular class, but to every one who serves her. 
Republican administration often offends the wsthetic eye, but it 
keeps alive that free spirit without which a nation is nothing. 
A despotism is decorous, but, as Montesquieu says, it cuts 
down the tree to gather the fruit. 

Let American scholarship be loyal to the American spirit. 

Perhaps the reader is thinking that this article is a plea for 
the spoils system. It is not so intended. It presents the facts; 
it recognizes the situation—the inevitable in our system. Do 
you doubt? Remember that, when Jackson introduced the spoils 
system, both Webster and Calhoun denounced it, yet both after- 
ward, in power, practiced it, or acquiesced in its practice. 
Did they change their opinions or yield to the inevitable? Are 
you wiser or stronger than they? 
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This is written in the interest of reform; nothing so retards 
this as the failure of attempted impossible schemes. With a 
reasonable rotation in office (mere clerical offices are not here 
referred to), and a selection of officers from those equally com- 
petent and honest, based upon political considerations, there yet 
remains an ample field for reform, into which | do not now enter. 

There is a thought on this subject, now eagerly pressed, and 
therefore, it may be, requiring a passing notice. It is sought 
to make the spoils system responsible for political assassination. 
Guiteau wanted the Austrian mission. True; but the next 
“crank” may want the Secretaryship of State. Shall that office, 
therefore, be for life? May we, by legislation, tame the vagaries 
of a disordered mind? If these are aroused by partisan strife, 
must parties cease? If by religious emotion, must religion be 
proscribed? Is election strife less fieree in England than here? 
There the motive is money, here office. 

The extreme plan of civil service reform, so alien to our 
institutions, is the teaching of doctrinaires in politics—men out- 
side of practical polities; men who sneer at parties and partisan 
work, and proclaim their independence. They are unaware that 
they thereby imperil the purity they seek. Parties protect the 
republic from corrupt legislation. In the monarchy, noblesse 
oblige, but the obscure member from Arkansas, or Oregon, or 
elsewhere is restrained by party obligations— he must vote with 
his party, and the party as such cannot advocate corrupt schemes. 
Salary and pension grab and Credit Mobilier bills are non- 
partisan. Again, the republic works well only with two parties 
-—three or four imperil its usefulness. This has been the bane 
of the French Republic, and the third party (Parnellites) para- 
lyzed for months the British Parliament. 

I never read the utterances of these gentlemen (the doctrin- 
aires) on this subject but I am reminded of what Cicero says of 
Cato—“ wisely observed and elegantly described,” says Lord 
Bacon: “Cato optime sentit, sed nocet interdum reipublice ; 
loquitur enim tanquam in republica Platonis, non tanquam in foro 
Romuli.” 

WILLIAM Martin DIckson. 





SHALL WOMEN PRACTICE MEDICINE? 


THE continually renewed discussion, on the part of society, 
concerning the sphere, capacities, rights, functions, duties, and 
allowable occupations of women may well seem, from some 
points of view, rather ridiculous. We may justly ask why 
women require so much more discussion and preachment than 
men; and may even decide that the argument is largely super- 
fluous, and the sermon often impertinent. 

Further consideration, however, discloses several grounds of 
justification for this social habit, from which, in any case, it is 
quite impossible to escape. In the first place, women, as the 
most malleable part of the social organism, are destined to re- 
ceive the first, and also the most lasting, impress of prevailing 
social opinions. They transmit—the phrase is becoming classi- 
cal—the organized experience of the race. The least change in 
such experience affects them especially, and hence they must bear 
the special brunt of the criticism upon it. 

In regard to the particular subject we propose briefly to con- 
sider, social opinion is of very real importance. Success in a 
professional career necessarily depends, to a large extent, on the 
taste of the community. There must be a readiness to consult 
women physicians; a willingness to educate them; a sufficiently 
wide-spread desire on their part to be so educated. If the social 
prejudice be very strong, no young woman will dare express the 
wish to study medicine. Should the vagrant fancy arise, it will 
be promptly checked, as something eminently improper,—like 
going on the stage, or dancing on the tight-rope at a cireus. That 
considerable numbers of women do now study medicine and sup- 
port themselves by its practice, is itself a proof that the prejudice 
of thirty years ago has somewhat abated. Women are admitted, 
in America, to the State universities of Michigan and of California, 
and sustain, moreover, three separate schools: one in Philadel- 
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phia, one in New York, one—the youngest—in Chicago. In 
Europe, they study at the universities of Paris, Zurich, Berne, 
Upsala, Leyden; have a separate school at St. Petersburg, and 
are admitted to examinations for degrees at the University of 
London, and also at Dublin. They are members of various 
medical societies, contribute to various medical journals, conduct 
hospitals, perform surgical operations, build up practice, and in 
other ways seem to conduct themselves and to be treated like 
other members of the medical profession. 

Yet discussion still continues, and although the once contin- 
uous opposition has become intermittent, its crises are perhaps 
rendered more noticeable on that very account. The centennial 
meeting of the Massachusetts Medical Society was agitated by a 
renewal of the controversy concerning the admission of women 
physicians. Their cause found vigorous champions, but was 
defeated, when an equally vigorous opposition supported the 
majesty of precedent, by the tactics of parliamentary maneuver- 
ing. The siege at the gates of Harvard, destined to be as mem- 
orable, we believe, as that formerly laid against Thebes, is 
still maintained. The echoes of the fierce battle waged in the 
University of London have scarcely died away; a few years ago, 
the Society of German Naturalists, meeting at Berlin, voted to 
“purge itself of the presence of women”; and only last sum- 
mer, public attention was called to the formal exclusion of 
women from the International Medical Congress, at its first 
meeting held in England. The measure, it is said, was taken in 
obedience to the wishes of the Queen, and certainly to those of 
the court physician, Sir William Jenner. 

All innovations excite opposition. But it is difficult to ac- 
count for the peculiar bitterness of the opposition which has 
been manifested to the admission of women to medicine, when it 
is remembered that this admission is no innovation at all. Wom- 
en practiced freely in medicine so long as the practice of medi- 
cine was free, and entrance upon it was decided merely by 
natural taste for dealing with the sick and ministering to their 
infirmities. When, however, instruction in medicine began to be 
systematized, when universities took charge of it, and legal 
standards of qualification were established, women were ex- 
cluded, because, at the time, no one thought of them as either 
able or willing to submit to the new conditions imposed. The 
monastic discipline out of which universities had emerged still 
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molded their etiquette sufficiently to render them inaccessible to 
women. The women themselves do not appear to have thought 
of presenting themselves as candidates for a university educa- 
tion. Thus, in the onward current of progress, the women 
physicians of the Middle Ages, or, in France at least, of all the 
centuries preceding the Revolution, were dropped on the bank. 
Women are now merely endeavoring to reénter the stream, by 
adapting themselves, whenever they are allowed to do so, to the 
changed conditions of things. 

In this effort, the most serious obstacles to be encountered 
are not always the most real ones. In this, as in everything that 
women do, the question of capacity is often outranked by the 
question of taste. Whether woman, with all her organic imper- 
fections on her head, can be theoretically supposed capable of the 
study and practice of medicine; whether, which is quite a dif- 
ferent question, there actually exist any number of women whose 
capacity in this direction has been fairly tested and demonstrated, 
—these are interesting subjects of inquiry. But the most com- 
pletely affirmative answer to such inquiry might still leave un- 
settled a question of much more importance for that large class 
of people whose convictions and actions are under the permanent 
domination of their tastes. These ask not, “Is she capable?” but, 
“Ts this fearfully capable person nice?” Will she upset our ideal 
of womanhood, and maidenhood, and the social relations of the 
sexes? Can a woman physician be lovable; can she marry; can 
she have children ; will she take care of them? If she cannot, 
what is she? “ Qwest ce qwune femme,” said a French journalist 
in this connection, “ qui n'est ni Gpouse ni mere?” “God,” declared 
a Boston physician, well versed in the counsels of Providence, 
“never intended women to practice medicine.” Hence the infer- 
ence that piety, if nothing else, demanded the exclusion of 
women from the Massachusetts Medical Society. 

It is from the peculiarity of the conditions involved, that the 
handful of women now engaged in the practice of medicine may 
be considered in any way to affect or endanger existing arrange- 
ments or social ideals. Thousands of women, from manifold 
causes quite extraneous to medicine, remain celibates all their 
lives; yet no one reproaches them for refusing the duties of wife 
and mother. Thousands of women earn their living by non- 
domestic labor; one profession, that of public teaching, practically 
thrown open towomen only during the last half-century, is already 
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thronged by them. Yet no one feels that the foundations of society 
are therefore liable to be overthrown. What is it in the profession 
of medicine which excites, at present, such different feeling and 
such bitter prejudice ? 

There are several things. In the first place, the profession 
of medicine has always been subjected to popular misconcep- 
tions, and the odium due to these is necessarily shared by the 
women who aspire to be physicians. Again, by a social fiction, 
it is assumed that the usual employments now sought by women 
are to be filled by them only while waiting for marriage, or as a 
resource in widowhood or desertion. Even such professional 
work as teaching is expected to be laid aside after a few years, 
and there is much, at least in the primary grades of teaching, to 
make such interruption rather desirable. But the profession of 
medicine must be chosen deliberately, and not at hap-hazard ; 
from a strong and genuine taste, and not from the mere press- 
ure of economic necessity; it must be seriously prepared for in 
youth; must be entered upon at the age at which at present 
many women marry; does not yield its best returns until full 
maturity has been reached; must be adopted, therefore, if at all, 
for a life-time. Hence is required either an accidental celibacy 
or a deliberate renunciation of marriage for the sake of medicine, 
such as is not dreamed of in regard to any other work; or else 
such an adjustment of domestic claims as shall render them and 
the practice of medicine by married women mutually compatible. 

But further, apart from the special odium attaching to medi- 
cal knowledge, the assumption of capacity on the part of women 
for any knowledge which leads to first-class responsibilities 
offends the average social ideal. Again: The idea of mental 
training as a means of developing force is rather new to the 
world in any aspect. It is practically almost unthought of in 
regard to women, who are habitually estimated by the measure 
of their native, untrained capacities. This is seen to be inade- 
quate for the responsibilities of medical practice. 

To consider a little in detail the foregoing topies. The as- 
sertion that medicine and physicians are permanently and pro- 
foundly misunderstood by the publie may not at once be accept- 
ed. Yet, it is certain that, despite the familiarity of his presence 
and appearance, the laity know less about the doctor than about 
any one else with whom they have to do. They cannot under- 
stand why he wants to dissect, or to “ vivisect,” or to make post- 











56 THE NORTH AMERICAN REVIEW. 
mortem examinations ; why he stickles for a punctilious etiquette; 
why he is fascinated by repulsive objects; why he can find 
fathomless mysteries in the commonplace miseries which they 
have to endure; and how, by any process of reasoning, the 
recondite connection between these mysteries can be detected 
and made clear. The handling of familiar things in an unfa- 
miliar way is a process inevitably bewildering to the uninitiated 
spectator. There is something uncanny about it. Moreover, 
the human body has ever been esteemed sacred. From the 
Egyptian embalmer down, those who have dared to intrude upon 
its mysteries have been branded as profane. When, from the 
pressure of evident necessity, the profanity has been tolerated, 
the toleration has only half-repressed a shuddering horror at 
the sacrilege. The violent popular excitement recently aroused 
in fox-hunting England against physiological experiments — with 
such effect that they have been practically forbidden by legisla- 
tion—recalls the still more violent agitations in the last century 
against “body snatching,” and the legislative repressions of 
anatomical studies. Mr. Tennyson, in one of his latest poems, 
draws a caricature of the most humane of prcfessions in the 
person of a “red-bearded” student from “ the hellish schools of 
France.” In 1794, Mrs. Shelley, in her romance of “ Franken- 
stein,” stigmatized the sublime search after the origins of life 
as “ dabbling in the filthy secrets of the grave.” The same sen- 
timent really animates the modern poet-laureate and the wife of 
the elder poet; although in recent times exquisite experiments 
have somewhat redeemed the theme of the spontaneous generation 
of life from the realm of “ filthiness,” and the “ anti-vivisection ” 
prejudice drapes itself in the pretext of philanthropy. But at bot- 
tom the feeling isidentical. Life is amystery ; the attempt to pcae- 
trate mysteries is a sacrilege; and terror of the awful, unknown 
consequences of sacrilege is quite sufficient to overpower the rea- 
sonable apprehension about intrusting the care of sick bodies to 
persons who have been forbidden to learn anything about them. 

Now, the introduction of women into a sphere regarded as at 
once dirty, horrid, and irreverent certainly shocks many of the 
“finest sensibilities of our nature.” The feminine university 
founded by Tennyson’s lovely Princess had, among all its schools, 
“not one anatomic.” She could not bear 

“——— tO ape 

The monstrous male, who carves the living hound” ; 
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and only in the spirit of the sublimest self-sacrifice could she, 
fearing casualty, be induced, 


‘¢___through many a weary month, 
To learn the craft of healing.” 


The poet does not seem to doubt her capacity for mastering this 
wearisome business, but evidently feels that the Princess would 
have been alienated from poetic sympathies had she found the 
task other than repulsive—had she delighted and gloried in it, 
as a real physician must do. In this estimate, he strikes the key- 
note of average popular sentiment. 

That the study cf the mechanism of the human body is not 
mere dirty work, but one of the most sublime occupations; that 
mysteries are not sacred, but embarrassing masses of ignorance 
destined to be dispelled; that the sensuous disgust attendant on 
anatomical and physiological research can be, and is, completely 
consumed in the divine flame of an idea; that human life is 
more precious and more deserving of reverence than any of the 
accidents, physical or social, by which it is environed—these con- 
victions have been steadily pressed against the inert minds of 
the unreasoning multitude, until they have at last secured for 
themselves toleration, if not acceptance. The odium attaching 
to the study of medicine by women must be overcome by similar 
means. The charge of “ unsexing themselves” by the acquisition 
of the particular kind of knowledge required in medicine is, after 
all, less formidable than that of “dehumanizing themselves,” 
which, in one form or another, has so often been brought against 
men for the same thing. With those whose beliefs are not a 
matter of reason but of habit, the mere repetition of a fact until 
it become habitual is sufficient to insure acquiescence. This cir- 
cumstance goes far to compensate the inconvenience of the preju- 
dice engendered by the mere fact of unfamiliarity. 

Touching closely upon the universal prejudice which is prim- 
itively rooted in the terror of sacrilege, comes another, which, at 
the present day, is held almost exclusively in regard to women. 
It is often said that the work of practicing medicine is neces- 
sarily so coarse and disagreeable, that none but coarse and dis- 
agreeable people are naturally fitted for it; or, if others engage 
in it, they must inevitably deteriorate to an inferior personal and 
social level. 
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Now, the ‘people who advance these statements have often 
themselves been sick —have had, therefore, frequent personal 
intercourse with physicians. It is, therefore, pertinent to inquire 
whether these delicate ones have always found their own phy- 
sicians to have been rough-shod brutes, or whether they consider 
that the task of ministering to their infirmities in any way 
necessitates coarseness and harshness? The tacit answer to this 
inquiry is, we believe, that refined people would never do any- 
thing so eccentric as to consult a woman physician. She must per- 
foree “go about among all sorts of people,” pick up her practice 
where she can, and the process of “going about” is often alluded 
to as if it implied carrying a revolver, or seeking the escort of a 
policeman. 

Of all the social bewilderments with which this question is be- 
fogged, this is, perhaps, at once the most ridiculous and the most 
exasperating. It is impossible to imagine a sphere in human 
life, with the exception, perhaps, of the artistic, in which delicacy 
—mental, moral, and even physical—is more essential than in 
that of the physician. The preservation of decorum, the main- 
tainance of suitable reserves, the just balance of rights, the quick 
perception of feelings, all these are the natural correlatives of the 
deft physical touch, of the intellectual subtlety, which should, and 
which does, characterize a true physician. What is there in all 
this incompatible with the classical, not to say conventional, ideal 
of feminine character ? 

There is another consideration more excusably overlooked. 
It is impossible to be a physician on the basis of personal sym- 
pathies alone. If the interest in the disease be not habitually 
greater than the interest in the patient, the patient will not 
profit, but suffer. He may gain a nurse, but he loses a physician. 
Now disease, even more than death, tends to level distinctions. 
It diminishes the social value of those who have any; but, on the 
other hand, it invests with an otherwise unattainable interest those 
who are quite lacking in social charm—the stupid, the vulgar, 
and even the vicious. The physician is, indeed, the only person 
who can “go about among all sorts of people,” unbored and 
uncontaminated. When the priest does the same thing, it is be- 
cause, as far as may be possible, he imitates the bearing of the 
physician. 

The only possible excuse for this wide-spread assumption, that 
women physicians must be inferior to men in personal refinement 
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and social culture, may be found in the conditions under which 
women have hitherto been obliged to study medicine. The 
obloquy heaped upon women students of medicine has been 
so great that many women of refinement have been repelled 
from a pursuit to which their natural taste inclined them. 
Conversely, many women have entered upon it without 
taste or understanding, but merely attracted by the flavor 
of notoriety and the enjoyment of something slightly tur- 
bulent and very eccentric. Not these ignorant women, but 
society, are to blame for the opportunity accorded to put forth 
their absurd pretensions. A Nemesis waits upon the rejection of 
just demands. The refusal to admit to a disciplined education 
and to submit to suitable tests the women who. were really fitted 
for both, has merely resulted in the rather extensive education 
of the unfit; and this has often been carried on in the very least 
suitable manner which human ingenuity could devise for the 
purpose. 

Considerations of delicacy have been urged, as is well known, 
in a special manner, both for and against the admission of 
women to medicine. On the one hand, the association of 
women with male students in professional schools and medical 
societies, has been denounced as an indelicacy which rather more 
than borders upon immorality. On the other hand, the treat- 
ment of female patients by male physicians—especially in a 
certain class of diseases—is shown to involve a straining of deli- 
cacy which cannot but be most undesirable, even when it is sub- 
mitted to as inevitable. In the most populous quarter of the 
globe, in all the countries of Asia, it is known that such sub- 
mission is not considered inevitable—is, indeed, not allowed. 
The alternative is invariably accepted of leaving the female 
half of the community entirely unprovided with medical attend- 
ance for any disease whatever.* 


*To THE EDITOR OF THE PALL MALL GAZETTE. 


Sir: The October number of the “ Indian Female Evangelist” supplies 
an interesting piece of evidence on the disputed point as to whether properly 
educated medical women would or would not be acceptable to the native 
ladies of India. It appears that the Maharajah of Punna, in Bundeleund, 
applied to Miss Beilby, a female medical missionary at Lucknow, to treat his 
wife, who had long been suffering from some painful internal ailment. Miss 
Beilby spent some weeks in attendance upon the Maharanee, and happily was 
able to effect a cure: 
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No hard names which have ever been heaped upon the women 
who want to study medicine can exceed those once lavished on 
the presumptuous men who first forced their way into midwifery. 
As late as the seventeenth century, even at the time that Cham- 
berlain was inventing the forceps, the term “ man midwife” was 
as much a term of reproach as that of “female physician” often 
is at the present day. The feeling of delicacy, permissible, even 
imperative in itself, was compelled to yield to the still more im- 
perative claims of superior knowledge and capacity. If this has 
ever been accomplished, it is not doubtful that a legitimate feel- 
ing of delicacy —as that which makes many (not all) women dis- 


When the time of her departure from Punna arrived, she was desired to 
resent herself at the palace to take leave of her royal patient, on Wednes- 
y, the 13th April last. The Maha-Rani received her in her private room, 
and almost immediately dismissed all her attendant~ and ladies, so that she 
might be quite alone with her. The Maha-Rani .ien said she wished Miss 
Beilby to make her a solemn promise. Without knowing what it might in- 
volve, she was reluctant to do this, but at length the Maha-Rani said: ‘‘ You 
are going to England, and I want you to tell our Queen and the Prince and 
Princess of Wales, and the men and women in England, what the women in 
the zenanas in India suffer when they are sick. Will you promise me to do 
this?” She explained that it was no social change in their condition she 
sought, but relief in their cruel sufferings. She charged Miss Beilby to give 
this message herself to the great Queen of England; not to send it through 
any other channel, but to take it herself, or her Majesty would think less of 
it. Miss Beilby represented to the Maha-Rani the difficulty she would have 
in getting access to the Queen—that with us it is not as in the East, that 
any one can go to the palace and lay a petition before the native sovereign. 
Besides, she told her he hardly knew what good it would do if she could do 
as she wished, and take her message to our Queen. The Queen could not 
make lady doctors, or order them to go out. It was not in the power of even 
the great Queen of England to do this. ‘ But,” said the Maha-Rani, “did 
you not tell me our Queen was good and gracious, that she never heard of 
sorrow or suffering without sending a message to say how sorry she was, and 
trying to help? Did you not show me a picture of a train falling into the sea 
where a bridge broke, and did you not tell me how grieved our Queen was 
Well, it was very sad those people should have been killed, but our condition 
is far worse; if you will only tell our Queen what we Indian women suffer 
when we are sick, Iam sure she will feel for us and try to help us.” Miss 
Beilby felt she could no longer refuse to promise to convey this message, if 
possible. The Maha-Rani next bade her write it down at once (giving her 
*n, ink, and paper), lest she should forget it, and added, ‘‘ Write it small, 
ctor Miss Sahiba, for I want to put it in a locket, and you are to wear this 
locket round your neck, till you see our great Queen and give it her yourself. 
You are not to send it through another.” 


On reaching England, Miss Beilby communicated with some of the ladies 
about the Court, and on July 13, 1881, the Queen received her at Windsor 
Castle: 


Her Majesty listened to Miss Beilby’s statement with great interest, asking 
many questions, and showing the deepest sympathy. Turning to her ladies, 
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like to be treated for at least uterine diseases by a man— 
should, if once thoroughly reénforced by legitimate confidence 
in feminine skill, overpower the quite superficial ideas of delicacy 
in regard to co-education in medicine. We call these ideas super- 
ficial, for they only represent further misconceptions of the men- 
tal attitude of true medical students. The scope of the subjects 
studied is so immensely wider than the public can imagine; the 
mass of its details so much greater; the intellectual aspect so 
different ; even the material conditions so changed,* that it is 
quite impossible for any one on the outside to judge of the 


she said: ‘‘We had no idea it was as bad as this; something must be done for 
these poor creatures.” The Maha-Rani’s locket with its message was given to 
the Queen, and Her Majesty entrusted Miss Beilby with a message in reply, 
which was intended for the Maha-Rani alone. But the Queen also gave Miss 
Beilby a message which might be given to every one with whom she spoke on 
the subject of the poor suffering Indian ladies :— ‘“‘ We should wish it gener- 
ally known that we sympathise with every effort made to relieve the suffering 
state of the women of India.” 


We fear the Maha-Rani would after this be disappointed if she were told 
that three weeks later the medical women of Europe and America were ex- 
cluded from the International Medical Congress held in London last August, 
and that this exclusion was effected by the Queen’s private physician, threat- 
ening the Congress with the loss of the Queen’s name as patron if medical 
women were admitted. If this were anything more than an unauthorized ap- 
plication of the influence of royalty, it would be desirable for the Queen to re- 
member that it will not assist in relieving the suffering state of any of her 
Majesty’s subjects to prevent their medical attendants from keeping au cou- 
rant with every advance in the knowledge of the complex art of healing, and 
that it is not true that a very much less educated practitioner than those who 
desired to attend the Congress would be good enough for India. The fact of 
the skin of the patient being some shades darker than our own does not, as 
some people seem to imagine, simplify alike the physical organization and 
the abnormal conditions of the body, and if good medical women are wanted 
for India, they must receive as thorough a training as the best medical schools 
in England can give tomen. The recent successes of the students from the 
London School of Medicine for Women in the Honor List of the London Uni- 
versity show that in this school, at any rate, the education given is good and 
thorough, and we hope her Majesty will in due time have the gratification of 
knowing that many medical women who have been trained there are at work 
in India and England in relieving the sufferings of her subjects. 


I am, Sir, your obedient servant, B. 
October 25. 


* As in the dissection or post-mortem examination of dead bodies. 
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form of feeling likely to be excited by the actual circumstances 
within.* 

From all this series of misconceptions to which women are 
exposed in common with men physicians, and, for many reasons, 
more conspicuously than they, it would seem as if members of 
the profession should naturally be exempt. “It is an ill bird 
that fouls its own nest”; and it seems scarcely credible that any 
physician who loves and honors his ealling as it deserves, should 
dare to pronounce it too coarse or too hardening a pursuit for 
women. Whenever this has been done, the argument is neces- 
sarily insincere. It is like the outery of school-boys when their 
sisters beg to be allowed to play ball with them. “Go away! 
You are a girl! Girls don’t play ball!” The school-boy is 
usually unable to enforce this brief but effective dictum by dis- 
sertations on the difference in the form of the clavicle between 
the male and the female, and consequent inferences as te the 
necessary inefficiency of girls in the art of pitching and catch- 
ing. Grown to manhood, however, he learns to justify his 
opinions by formidable weights of erudition. These arguments 
vary from age to age, and to-day the fashionable one is drawn 
from natural history. By laborious researches into the compara- 
tive weight of the brain, the strength of the muscles, the depth 
of the respiration, the powers of digestion, the richness of the 
blood, it is established that the typical woman, wherever she ap- 
pears, must be an inferior animal to the typical man, wherever 
he may be found. The rapidity with which this abstract con- 
clusion is applied to such a conerete problem as the capacity of 
women for the practice of medicine is amazing. Were the feat 
performed by feminine reasoners, it would, no doubt, be cited in 
proof of the hasty generalizations of the shallow female intel- 
lect. But we remember the fable of the wolves and the 
shepherds! 


* Not to interrupt the course of the text, we would here note that schemes 
of co-education which, in some shape, are really essential to the proper pro- 
fessional education of women, are always compatible with isolated instrue- 
tion on the very few special subjects where the association of young men 
and women students might be an embarrassment. But these topies occupy, 
after all, a very small part of medicine. 


tIt will not be forgotten that the latest tables of Bischoff give the pro- 
portions of the brain to the weight of the body as 1 to 36 for women, 1 to 
37.5 for men. 
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The logical inference from such data as we have quoted, pre- 
cisely because they have recently been re-adduced in the argu- 
ment about women physicians, can only apply to the relative 
positions of men and women in the social organism. We might 
infer, if we admit the validity of such researches and the reality 
of their statistical value, that the highest, and weightiest, and 
greatest amount of effective work must always be performed by 
the masculine half of the race. But it by no means follows that 
the work of the medical profession lies on this loftiest plane, and, 
consequently, the argument in question has nothing to do with 
the matter at issue. 

Here is the point which, so far, we have hardly ever seen dis- 
tinetly appreciated, namely,—that, as the gamut of human intel- 
ligence goes, a third-class intellect is quite sufficient to make a 
first-class doctor. 

This will be clear when it is remembered that by first-class 
intellect is meant that of creative genius; by the second, that of 
inventive talent; by the third, the mind possessing the power of 
generalizing, adapting, and codrdinating what others have created, 
discovered, or invented. If we take Newton as an illustration of 
the first class, Faraday of the second, Trousseau of the third, it 
will be evident that the great mass of even our first consulting 
physicians occupy a lower rank still. On this calculation the 
trustworthy but undistinguished family physician, the sheet- 
wnchor of many homes, must modestly acknowledge that he 
holds only the fifth place,— often, indeed, not that ! 

Surely the natural history argument, which gives the abstract 
estimate of woman’s capacities as so little lower than those of 
man, cannot be ased to consign her to the perdition spread out 
below this fifth circle! Were it necessary to apply the interpre- 
tation, it would be that if all men were Newtons, no woman would 

ise higher than Faraday. If the mental development of the 
race had paused at the level of Faraday, no woman could claim 
more than the erudition of Trousseau, and so on. 

The absurdity and uselessness of such a discussion is fully 
paralleled by that of the innumerable discussions which have 
been solemnly sustained on this basis. This is our excuse for 
pausing to consider it. 

Some years ago, Huxley took occasion to say in public: “ No 
scientific man, well acquainted with the quality and quantity of 
the intellectual work actually performed by the average medical 
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practitioner, could doubt that any vigorous girl could be trained 
for the same.” 

The intellectual work required of physicians is of two kinds. 
They must learn an art, and become experimentally skilled in its 
various applications. And, during the exercise of this art, they 
may collect data which shall contribute to the advancement of 
the science upon which the art reposes. 

The relation between these two branches of work much 
resembles that which exists between the art of musical execution 
and the science on which depends musical composition. Now, it 
is well known that abilities in these two different departments 
exist in no necessary proportion to each other in the same per- 
son. Brilliant performers are known whose compositions are 
thoroughly mediocre ; the most profound musical writers may be 
relatively inferior in the technique of fingering. In the con- 
servatory at Stuttgart, we have been told that the female pupils 
are restricted to the study of execution, and receive no instruc- 
tion in the principles of harmony or theoretical music. They 
are not expected to compose. 

The mental powers involved in the application to concrete 
problems of the principles of so great and complex an art as that 
of medicine, may easily seem to the outsider to be identical with 
those concerned in scientific research. This is not, however, the 
case, and therefore objections made to the education of women as 
physicians because, without education, they have made no impor- 
tant scientific investigations, should fall to the ground by their 
own weight. Such objections, if maintained, must rule out of 
practice the great majority of successful practical physicians. 

Another consideration: Persistent innovations are rarely 
one-sided. When new claims are made, we may be sure that 
they have a foundation in facts. It is so with medicine. 
Iis modern development renders it more accessible to women. 
Thus, the discovery of anesthetics has thrown open to women 
almost the entire field of operative surgery, from which, for- 
merly, purely physical disabilities must have excluded them. 
This is a branch of medicine capable of being taught with great 
precision: and, accordingly, we find that a taste for surgery devel- 
ops rapidly among women wherever they can obtain for it the 
requisite personal training.* Again, the immensely greater atten- 

"Dr. Van de Warker says that we are yet to see the female ovariotomist. 


We know of at least seven ovariotomies performed by women, of which five 
were successful. 
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tion paid in modern times to the chronic diseases of all the 
organs of the body, opens not one but many fields where care, 
patience, solicitous observation, detailed attentions, are more 
required than the prompt courage supposed to be necessary for 
startling emergencies. But, finally, the majority of emergencies 
cease to be startling, because, owing to the greater precision of 
medical knowledge, they can be far more often foreseen and far 
more often coolly analyzed and interpreted. 

In a word, whatever tends to perfect the art of medicine, tends 
also to render it more susceptible of being taught with positive- 
ness, hence more accessible to persons susceptible of training, 
but liable to be deficient in originality and initiative. It is the 
achievements of masculine genius which, in medicine as in other 
departments of life, facilitate the work of women. To what 
extent real genius for medical science may develop among women 
remains to be seen. The conditions for such development do not 
yet exist. Medical training is, in America, everywhere extremely 
imperfect, and in regard to women, the imperfection becomes 
more obvious on account of the habitual defects in their ordinary 
education. They are, as has been already said, deficient in men- 
tal initiative; the deficiency is not counteracted but aggravated 
in the great majority of cases by almost all the influences to 
which they are subjected from their cradle upward. Few agree 
with Mr. Morley “that there is probably nothing which would lead 
to so rapid and marked an improvement in the world as a large 
increase of the number of women in it with the will and capacity 
to master Newton as thoroughly as she (the Marquise du Cha- 
telet) did.”* Everything in ordinary life is opposed to the 
thorough mastery of anything by women. The study of medi- 
cine necessitates, in this respect, an entirely new departure. 
Experience shows that this is not difficult to effect wherever 
women students are submitted to an authoritative and impos- 
ing discipline—as in the European universities to which 
they have been admitted. But the self-enforcement of such a 
discipline is necessarily rare. The capacity of women for purely 
mental initiative is often at present encroached upon by the 
severe struggle with practical and pecuniary necessities to which 
so many of them are subjected. The self-denial, energy and 
pluck, ingenuity and perseverance of hundreds of women stu- 


* Life of Voltaire, p. 100. 
VOL. CXXXIV.—No. 302. 





66 THE NORTH AMERICAN REVIEW. 

dents would make, if published, an heroic record. Through 
poverty, opposition, ill health, often with insufficient daily food, 
—often compelled to work, in addition to their studies, to earn 
their daily expenses,—these women struggle on uncomplaining. 
They are obscure, unknown— often remain so; often fail from 
attempting the impossible, yet, oftener than could be imagined, 
succeed at least in rising to the standard which is established for 
them. It remains, perhaps, for another generation to do more. 

From what has been just said we certainly would not have it 
inferred that we argue the necessity of acecpting women as an 
inferior grade of practitioners, to be tolerated in trifling ail- 
ments and to be set aside in serious illness. Our argument is 
simply that, at the present stage of medical development, the 
mental powers exercised in the treatment of the most serious 
illness lie, both as to quality and quantity, within the range of 
the theoretical estimate now generally made of the intelligence of 
women. These powers are apt to seem more extensive than they 
are, because, from the nature of the case, they usually come into 
play in the presence of persons unqualified to criticise them. So 
long, however, as the physician confines himself to the application 
of the rules of diagnosis and of treatment contained in his art, 
his work, however judiciously and skillfully performed, must, as 
an intellectual performance, be ranked as second-rate. To say, 
therefore, that the intellectual capacities of women are only 
second-rate by no means excludes them from the most responsible 
duties of practical medicine. 

Again, chased from the first assumption, the determined prej- 
udice finds refuge in a second, and we are confronted by the 
assertion that women physicians must be lacking in the moral 
qualities of self-reliance, steadiness of nerve, self-control, ete. 
Here again, we believe, the fallacy lies, first, in taking for 
standards of comparison women quite untrained for the work; 
second, in misunderstanding the effect of knowledge in dis- 
sipating the alarms principally excited by mysteries. To be firm, 
self-reliant, and steady in dealing with the friends of the patient 
is no harder for a woman involved in medical than in other 
responsibilities. To assume the burden of such responsibilities 
in regard to the patient requires the ability to say: “I know the 
condition of this patient at least as well as any other person to 
whose opinion I could have access. I am also acquainted with 
the nature and extent of the resources which the art of medicine 
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at present possesses for such a case. It is my business to apply | 
those resources with all possible care and diligence, and to await 
the result.” 

This is not the frantic “ wrestling for the life of the patient” 
which figures in popular imagination, but it is the sober truth. 
It is not the language of an excitable person, bewildered in a 
dramatic situation, but that of a well-balanced intelligence, 
thoroughly trained for the work which it has undertaken. 

If a really first-class intellect be often rather out of place in 
the practice of medicine, a high degree of vitality, of organic 
vigor, is certainly needed. Now, it is not usually recognized to 
what an extent the organie vigor of women is naturally destined 
to be increased by child-bearing. The prevalent American notion 
is that maternity is the signal for an inevitable collapse of all 
mental and physical powers. The reverse is certainly intended 
in the scheme of Nature. The key-note to the difficulties of the 
position of women in regard to the achievement of distinction in 
any form of work, lies in the fact that the degree of their physi- 
cal, and probably, therefore, of their mental, development before 
child-bearing is always rudimentary, relative to that attainable 
after it; while, nevertheless, the risks, duties, and social conse- 
quences of maternity tend to so completely absorb this increased 
vitality that none remains over to be expended in external work. 

It is foolish to overlook or to dispute this fundamental fact. 
But it is equally useless to insist upon it, as in itself sufficient 
to decide the social destinies of woman. 

The “ social consequences of maternity” vary indefinitely with 
the social class. Immense numbers of women are compelled, by 
the most inflexible economic conditions, to work as hard, in fae- 
tories or elsewhere, after marriage as before. “If,” says Simon, 
“the family can only be supported by three francs, and the man 
ean only earn two, there is no alternative but for the woman to 
labor to secure the remaining france.” The range of non-domestic 
industry rises, without changing its essential nature, from the 
level of the European factory operative to that of the American 
farmer, where the share of the married woman in the conduct of 
the farm is considerable. Marriage cannot be said to withdraw 
from non-domestic industry the majority of women, but only to 
increase their burdens, and set them to work at a disadvantage. 

On the other hand, in another immense class, or, rather, series 
of classes, the amount of work performed by women in the dis- 
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charge of household duties is fully equivalent to the amoynt of 
non-domestic industry performed previous to marriage. The dif- 
ference lies in the arrangement; and it is claimed that this facil- 
itates the duties of maternity, and care of children, while any 
non-domestic labor must disastrously antagonize these. 

Finally, for much the smallest, but also the most influential 
because the most distinctly articulate class, marriage means, or 1s 
xpected to mean for the woman, liberation from any definite in- 
dustry. The work of the household is performed by servants ; 
and the funds are entirely supplied by the external work of the 
husband. This, indeed, in theory; in fact, in all dense social 

communities, and there especially in professional circles, the wife 
is often expected to contribute an essential quota toward the main- 
tenance of the household, by means of an inherited fortune or of 
the dowry received from her father. As it is evident that phy- 
sicians must come, not from the so-called laboring classes, but from 
those where the married woman either works in the house or 
does no real work at all, the practice of medicine by married 
women becomes involved in the following problem: To so ar- 
range, at least certain forms of non-domestic labor, that even a 
married woman should be enabled to engage in them if her taste 
so inclined, either ‘n preference to the domestic work which she 
would otherwise be compelled to perform as a substitute for a 
dowry, without which she might be compelled to remain unmar- 
ried, or as a substitute for an elegant leisure, which, to an ener- 
getic temperament, is often a refined torment. 

On the theory that work is a mere personal hardship, to be 
evaded whenever possible, to be sought only for an indispen- 
sable pecuniary return, and always, even in our democratic coun- 
try, implying for women a faint social disgrace, there is not 
likely to be any enthusiastic support among married women of 
professional or other work to be performed by any of their 
number. This is why the frequent denunciation of such work 
by fashionable women is always open to suspicion. On the 
broader theory, that the amount of work to be done in the world 
implies a collective fund of activity, to which all human beings 
may lawfully desire to contribute, each freely choosing such por- 
tions of it as are most suited to his or her special capacities, the 
matter assumes a different aspect. Whatever real difficulties 
may lie in the way, the one at least should disappear which is ere- 
ated by the half-avowed dictum: “No woman has any right to 
work who can get a man to support her.” 
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This excursion into the general considerations about the work 
of women is necessary in order to understand the real force of 
much of the more obscure opposition which exists to women 
physicians. As has already been said, the profession of medi- 
cine cannot be taken up and laid down again, like the lower 
positions in industrial occupations, or even like the profession of 
teaching. It must be adopted, if at all, for a life-time. Its ripest 
fruits cannot be gathered until a ripe age, long past that most 
suitable for marriage. On this account, and because the women 
who are most likely to succeed in medicine have often also 
marked capacities for success in marriage, and because their 
ability to perform such work as that involved in the practice of 
medicine, and demanding high organic vigor, tends to be in- 
creased after marriage and the possession of children,—for all 
these reasons, it is felt that the question of women in medicine 
touches upon ground not covered by their pre-maritel work 
elsewhere. To the question, “Is it possible for married women 
to practice medicine?” experience might already be supposed to 
return an answer. A very considerable number of women now 
practicing have either married after entering upon practice, or 
were already married when they began. To what extent either 
their households or their practice may have suffered by the com- 
bination, it is almost impossible to ascertain by the most care- 
fully prepared tables of statistics. It is not yet even certain 
whether the combination influences the size of the family. As 
far as can be judged, this remains at the measure most habitual 
in the families of professional men. Since this paper is intended 
to diseuss rather theories than facts, it is worth while to outline 
a typical case, such as is not unfrequently realized : 

A healthy girl of eighteen, with an ultimate view to the study 
of medicine, enters upon a university course, and, at the age of 
twenty-two, begins medical study. She is ready for practice at 
twenty-seven, marries at the same time or a year later. Her chil- 
dren are born during the first years of marriage, thus also during 
the first years of practice, and before this has become exorbitant 
in its demands. The medical work grows gradually, in about the 
same proportion as imperative family cares grow lighter. The 
non-imperative duties—the sewing, cooking, dusting, even visit- 
ing—are susceptible of such varied modifications of arrangement 
as it would be trivial to discuss in these pages. So great is the 
division of labor in medical work that it is indeed rather the 
minority of physicians who can consider themselves fortunate in 
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being “ overwhelmed” with practice. In respect to the quantity 
of work performed by women, the same rule may be applied as 
has been laid down for the admissible proportion for the laboring 
classes—namely, about one-third of that performed by men of 
the same grade of success and ability. This fact need not impair 
the quality of the work. Professional work, which must remain 
a form of personal or hand labor, cannot be measured by com- 
mercial estimates. Beyond a certain point, increase of its quantity 
tends to impair rather than improve its quality. A mass of 
work sufficient to involve serious drafts on physical strength 
must, in medicine as elsewhere, put nearly all women at a disad- 
yantage. But the handling of such large masses is neither neces- 
sary nor desirable for any other than pecuniary reasons, and 
these, both for physicians and for women in general, may be left 
in the background. To neither is the attainment of a fortune 
important ; for the majority of both it is impossible. This must 
always remain true of physicians; whether it always remain as 
true of women as it seems to be at present, depends upon the 
extent to which they may rise from the bottom of the industrial 
scale, where they swarm at present, to the top—a question which, 
however interesting, does not concern our present subject. 

The character of medical work, in its external and obvious 
aspect,—that of examining, watching, and prescribing for sick 
people,—suggests a degree of adaptability to the exigencies of 
domestic life which especially commends it to women. This 
is one reason why so many choose it, in preference to other 
occupations. In these reasons for a choice, there lurks, however, 
a danger, which it is well to distinctly recognize. It is that of 
overlooking the importance and extent of that part of the phy- 
sician’s work which is performed outside of the consulting-room, 
and away from the patient’s bedside. In the mind of the true 
physician, this bears about the same proportion to the work of 
practical intercourse with the sick, as for the pianist exists 
between his hours of preparation and practice and those devoted 
to publie concerts or teaching. It is true that this ideal is 
rarely maintained ; but it exists, and tends to become more and 
more frequently realized during the progressive’ development of 
modern medicine. Now, it is in regard to this ideal that the 
present generation of women physicians are more liable to be 
deficient than in regard to the energy or solicitude of their at- 
tention to patients. It involves some vigor of mental initiative, 
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and, as has been already noticed, the same women who will re- 
spond admirably to training, to direction, or to the pressure 
of practical necessities, are apt to be unexpectedly deficient 
in this. 

Sinee it is only the gradual progress in mental culture which 
has, for men, aroused mental initiative in the field of medicine, 
we may reasonably hope that the same process will have the 
same result for women also. Already a sufficient number of 
feminine examples exist to prove that this is quite possible. 
There is a gradual, but undoubted, increase in the capacity for 
mental initiative on the part of women in general. Those who 
study medicine must first share in the general movement; after- 
ward, must become more energetically animated than at present 
by the intellectual impulses ‘of modern medical thought. 

We have already asserted that the idea that culture is a 
means, not only of training, but of developing force, is not gen- 
erally accepted among current popular notions. It is, however, 
fully recognized by authorities, and we need, therefore, spend no 
time in defending it. Our commentary upon the practice of medi- 
cine by women does not profess to be very systematic; it evades 
arguments of rights, statistics, and historical statements, partly 
beeause these have already been made in an admirable manner,* 
partly because, in our opinion, sufficient data do not yet exist for 
statistical conclusions. The whole number of women at present 
practicing medicine is small; thus, only about four hundred 
can be reckoned in America; only nineteen are registered in 
Great Britain. From this small number, with the imperfect 
preparation and surroundings of so many among them, to at- 
tempt to draw any inferences as to the theoretical grade of 
capacity of women for medicine, is absurd. Still more absurd 
to attempt to deduce general conclusions in regard to the mental 


*See “Study and Practice of Medicine by Women,” Dr. J. R. Chadwick, 
“International Review”; ‘‘Study of Medicine by Women,” Miss Jex-Blake, 
“ Fortnightly,” March, 1875; ‘‘ Reply to Bischoff on the Admission of Women 
to the School of Medicine at Zurich,” Prof. Herman; Speech of Dr. Henry 
Bowditch on the Admission of Women to the Massachusetts State Medical 
Society; Report of Committee on Admission of Women to Harvard Medical 
School, Chairman Prof. Alex. Agassiz; “The College Story,” Prof. Rachel 
Bodly; ‘Practice of Medicine by Women in the United States,” Drs. E. & 
A. Pope, and G. L. Call; “ Early Practice of Medicine by Women,” Prof. Bol- 
ton, ‘‘ Journal of Science,” January, 1881; ‘‘Women in Medicine,” “‘ Michi- 
gan Exchange,” Lydia Welch. 
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capacity of women in general—its development, progress, or 
unimprovability. 

Deferring exact researches, our modest intention is simply to 
attack the floating mass of vague ideas, prejudices, preconcep- 
tions, and misconceptions which, in this as in so many other 
matters, really decides the practical action of the community. 
Drawing to the close of our brief discussion, we are aware that 
it will seem to leave several questions not only unsettled, but 
untouched. If there are so few women who, after all, come for- 
ward to study medicine, why is it necessary to disturb oneself, 
or, in the slightest degree, society, about them ? 

We answer: It is scarcely forty years since the first woman 
physician graduated in America; not more than thirty since 
the first school was opened to them; not more than fifteen 
since, anywhere in the world, they could obtain a university 
education, and from this, in many parts of the world, they are 
still excluded. It is not, therefore, surprising that the number 
of women in medicine is still small. 

Further, the demands of these few have involved a sacred 
question—that of justice. It is this little band of women phy- 
sicians who most conspicuously represent the modern claims of 
women to share in the general intellectual development of the 
race. Their demands have not only been refused, but refused 
with contumely, and themselves treated with the tyrannical con- 
tempt which Prussians and Anglo-Saxons habitually reserve for 
those who urge a claim without the physical foree to secure it. 
This is the first reason why the question, insignificant as regards 
number, has a real social importance. 

The question at issue does not coneern the training of scien- 
tists or the development of original genius, but the training for 
a practical work of persons who have demonstrated at least 
very many of the abilities requisite for it. In this they have 
put themselves, so far as regards native capacity, on a level with 
the great majority of the members of the medical profession. It 
is possible, if not probable, that they have shown themselves 
less able to dispense with thorough training than their masculine 
colleagues, less able to compensate its deficiencies by self-imposed 
efforts. No practical inference can be drawn from this other 
than one which applies to the entire relations of the state to 
medical education, viz., that every practitioner should be much 
more closely supervised. Efficiency should be more seriously 
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and more often tested, and the public far better protected than 
it is at present from the incompetence of both maie and female 
practitioners. It is the height of folly to trust to American 
ingenuity and quickness to escape the consequences of imperfect 
knowledge. If it be desirable to establish a rigorous discipline 
for women physicians, it is no less important to do it for men, 
so that, practically, the distinction disappears. 

In regard to any unpleasant modification of female character, 
likely to result from medical or other superior education, it cannot 
be too frequently noted that nothing further is proposed than to 
make room for the varying types of women which actually exist. 
Mr. Bagehot declares that an unvarying type of character is 
characteristic of a barbarian community, because essential to its 
safety, and is, therefore, enforced by all penalties, even to that 
of death. Only civilization is flexible enough, and stands on a 
broad enough basis, to permit internal variations. Surely women 
may share sufficiently in civilization to be allowed, without social 
disgrace, to exhibit such variety? The taste for medicine, when 
profound and genuine, is certainly peculiar enough to establish 
a decided variation on the most conventional type of women. 
But many other tastes do the same; and choice remains free. 


‘The crane, I said, may chatter with the crane, 
The dove mate with the dove, but I 
An eagle, clang an eagle in my sphere!” 


A final reason to be considered in regard to the professional 
work of women, and its possible continuance after marriage, lies 
in the re-arrangement of domestic work which has gradually been 
brought about by the growth of modern industries. As every 
woman knows, these are built up of tasks which have been with- 
drawn, one by one, from the control of the household and of its 
mistress, and have been combined, perfected, amplified to wholesale 
and often gigantic proportions. The process necessarily liber- 
ates the energies of the woman formerly absorbed by these same 
necessary tasks of preparing food and clothing. The process 
is still going on, and is constantly simplifying the material 
mechanism of household existence. 

The “invasion of foreign spheres,” for which women are so 
often reproached, is only the natural result of the double press- 
ure of an economic and of a psychological necessity. It is always 
necessary that human beings be occupied: if driven from one 
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thing they must take up another: if all employment be taken 
away from them, they must at least pretend to be busy. On the 
other hand, it is not only obviously desirable that unmarried 
women find. as many avenues for employment as possible, but 
the possibility of contributing toward the support of a family 
may decide, for many women, the alternative of marriage or celi- 
bacy. The traditional method of effecting such contribution is 
by means of a dowry; in many cases, it both has been and is the 
only possible way, since neither the strength nor the ability of the 
woman would enable her to engage in any non-domestic work, 
and yet do justice to her children and household. Any woman, 
however, who is possessed of the requisite physical and mental 
strength should be allowed, at her choice, to contribute the 
profitable work for which she has been trained, in lieu of a dowry 
which she may very easily not happen to possess, or in lieu of cer- 
tain domestie labor which she would otherwise be compelled to 
perform on account of the narrow income of her husband. Is the 
sentiment of marriage endangered, by the habits of pecuniary 
self-reliance and independence which should tend to free mar- 
riage from its burdensome aspect as a “career,” and as an indis- 
pensable means of livelihood ? 

All professional work constitutes a form of personal service, 
and, as such, is much better suited to the prevailing instincts of 
women than industrial or commercial pursuits. The adaptation 
on this side is indeed so great as to constitute a danger; for it 
should never be permitted to obseure—and, in fact, it sometimes 
does—the cardinal question of capacity. We have said what we 
think there is for the present to say, in regard to the proof of such 
capacity in women. Here, in closing, we only wish to refer to its 
desirableness as a means of stimulating to better efficiency 
much existing feminine occupation. When room is made so near 
the top as is the high, difficult, and responsible work of practical 
medicine, the lower ranks may thin out by promotion. The 
pitiful overcrowding of the meanest employments by the huddling 
together of all grades of capacity, from that of the raw Irish girl 
to that of the reduced gentlewoman, might cease when fair play 
was once allowed for superior energies. 

Have we not had enough of the dictum, “Women cannot do 
men’s work”? In reality, some women ean do the easy work of 
some men; others can do the more difficult work of more power- 
ful men; finally, there are some men whose work, either for mass 
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or quality, has so far not been equaled by the achievements of 
any woman. And this is all there is to say about it. It is desir- 
able that every woman remain as inferior to her own husband as 
may be feasible and convenient; it is for that purpose she mar- 
ries him, or should do so. But the generalization of this relative 
inferiority to the comparative capacities of all men and all 
women, in regard to every work that both undertake, is a most 
injurious absurdity. 

When we shall be rid of the injustice, the unfairness, 
the monstrous pretensions, and arrogant argument with 
which the subject of the admission’ of women to medicine has 
hitherto been so largely treated; when the mass of women 
students can obtain the same education and women paysicians 
the same facilities that men do, a sound theoretical conclusion 
may then be reached, if required. But by that time the prac- 
tical conclusion will probably have established itself, and people 
will cease to interest themselves in dissertations on the true 
theory of un fait accompli. 

Mary PUTNAM JACOBI. 








THE GENEVA AWARD AND THE INSURANCE 
COMPANIES. 


ALTHOUGH the award of the Geneva Tribunal of Arbitration 
has undergone thorough discussion both in Congress and in the 
publie press, it is still a subject of contention between two classes 
of claimants, to which the number may be said to be practically 
reduced: the insurance companies on the one hand, who have 
constantly asked only for admission to the Federal courts to test 
their claim upon the Government for moneys collected for them 
upon claims intrusted to it as agent, as they allege; and, on the 
other, the war-premium claimants, as they are termed, who seek 
to be reimbursed out of the Geneva award for the war premiums 
of insurance paid by them during the war, demanding from the 
Government that “abstract justice” which was denied them by 
the Geneva arbitrators who rejected their claims as invalid 
against Great Britain. This class resolutely oppose all reference 
of the question to the courts. 

One cause of the protraction of the discussion over so long a 
period—since the Forty-second Congress—is the fact that the 
debates, able as they have been in both Houses, have always been 
addressed to a number seldom amounting to half the body. In 
May, 1874, Mr. Thurman said in the Senate: “Three-fourths of 
the Senators are away, and when this case comes to be decided 
they will come in here without having heard a word of the argu- 
ment on either side, and some one will inquire, ‘How does Smith 
vote?’ another, ‘How does Jones vote?’ another, ‘How does Tom 
vote?’ and so they will follow some Jones, some Smith, some 
Tom, and so on, ... and that will be the way in which 
justice will be administered by the Senate of the United States.” 
Six years later, in closing the debate on his own bill in the last 
Congress, he had occasion to speak with the same bitterness of 
the absence of half the Senate, with the same reference to 
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“Smith, Tom, and Jones” as dictating Senators’ votes on a ques- 
tion “which they are bound as judges to dispose of according to 
law and according to justice and according to common honesty.” 
The small amount of trustworthy information which has reached 
the public has been insufficient to protect it against a prejudice 
which interested parties have created by a suppression of facts 
and, in some instances, it must be declared, by downright misrep- 
resentation. We assert, in all sincerity, that we have never met 
with a disinterested opinion upon the case adverse to our own 
that did not spring from this prejudice. We purpose, therefore, 
to give the historical facts of this case, stating no fact that is not 
obtained directly from public and original sources, and omitting 
none that is in the smallest degree necessary to its entire com- 
prehension. The facts shall be their own argument, and will be 
found not uninteresting to the general reader. The question of 
national morality involved in the action which the Government 
shall finally take is one of great importance, and its consideration 
is addressed to “plain people,” Abraham Lincoln’s happy syno- 
nym for common sense and common honesty. Except in 
Congressional debates and in occasional pamphlets that never 
reach the general reader, no full exposition of the case has ever 
come to our knowledge. 

As early as November 20, 1862, less than four months after 
the Alabama left her British birthplace, Mr. Adams, our minis- 
ter to Great Britain, laid before the Foreign Office claims of 
American citizens upon the British Government for indemnifica- 
tion for the loss of vessels captured by that cruiser. The ship 
Brilliant was captured on the 13th of September, 1861, and in 
January, 1863, the New York Mutual Insurance Company had 
filed their claim against Great Britain for the amount of the loss 
which that company had paid to the owners. These claims, and 
many more like them, were not filed in any spirit of patriotism 
or philanthropy. The parties making them believed that Great 
Britain was immediately responsible for the losses which they 
had suffered, and they demanded of their own Government to 
exact from Great Britain the repayment of the value of the 
property of which they had been despoiled. Captures muitiplied, 
and claims from owners and from underwriters continued to pour 
in, and American ships were nearly driven from the ocean. But 
for the institution of marine insurance companies, the large 
majority of which are partnerships of individuals sharing among 
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themselves the losses of their fellow-members, while others are 
associations of capital giving security in consideration of a 
premium paid,—but for these institutions, few American vessels 
would have ventured out of port. Losses continued and popular 
clamor arose. National indignation was aroused. To the national 
honor the administration must look, but first and last American 
citizens and corporations were steadfast in their demand for a 
money indemnity in satisfaction for their losses. The accumu- 
lated claims became subsequently a serious danger, threatening 
war between the two nations. We all know that war was averted 
by a means worthy of two nations claiming the highest civiliza- 
tion. The fact that despite the hot blood and indignation of the 
period a treaty could be concluded, under which these inter- 
national differences should be submitted to a high court of 
arbitration, justified the enthusiasm with which the event was 
received by the civilized world. Through much difficulty, and 
after frequently threatened failure, such a treaty was concluded, 
and the Tribunal of Arbitration met at Geneva. 

Without pausing to moralize on the sacred character of such 
a tribunal, or the value to the merchant of the principle of arbi- 
tration, and all it implies, let us pass to the action of the United 
States Government toward its own citizens, both before and after 
the conclusion of the treaty. 

In entering upon this most important passage in the history 
of the case, let us carry with us the knowledge that one class of 
elaimants, those who are known as “ war-premium” claimants, 
eontend that the United States Government never assumed 
toward its citizens the relation of agent or attorney in any 
degree whatever in respect of the claims that were preferred at 
Geneva; and that the money recovered of Great Britain under 
the award of the tribunal was, in the language of their ablest 
advocate, B. F. Butler, “the money of the United States, to be 
disposed of at its pleasure, subject to no trust and especially to 
no legal rights in any individuals or corporations by whom a 
legal or equitable claim can be set up or maintained to any part 
of the sum awarded, as against the United States.”* In a word, 
that the “claimants” were only witnesses in an action of trespass 
which the Government was bringing on its own account—for its 
own benefit, but, to some extent at least, at their expense. The 


* Judiciary Committee’s Report, Jan. 27, 1873. 
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fact upon which this assumption rests will be stated farther on 
in the order of its occurrence. The action of the Government, 
which is so summarily disposed of in this opinion, extends over 
several years. Let us follow it step by step. 

As we have said above, claims of citizens and corporations 
began to pour in upon the Government as early as November, 
1862, and were transmitted to our minister, Mr. Adams, and by 
him laid before the British Government almost as fast as they were 
filed. In February, April, July, August, September, and October, 
1863, Mr. Adams laid before the Foreign Office a series of claims 
of our citizens upon the British Government. On the 26th of 
August, 1866, Mr. Seward transmitted to Mr. Adams “a sum- 
mary of claims of citizens of the United States against Great 
Britain for damages suffered by them,” saying: “ Deficiencies 
will be supplied hereafter. The claims upon which we insist are 
of large amount. They affect the interest of many thousand 
citizens of the United States. The justice of the claims is sus- 
tained by the universal sentiment of the people of the United 
States.” The episode of the Johnson-Clarendon treaty and its 
rejection by the Senate it is unnecessary to refer to, except to 
note that Mr. Fish wrote to our minister, Mr. Motley, March 15, 
1869, to say to Lord Clarendon that the United States, in reject- 
ing that treaty, “abandoned neither its own claims nor those of 
its citizens”; and on the 12th of November of that year he again 
writes of “the indemnity which [the President] thinks due by 
Great Britain to individual citizens of the United States.” 
Finally, in his annual message to Congress of December, 1870, 
President Grant recommends “ that authority be given for the 
settlement of these claims by the United States, so that the 
Government shall have the ownership of the private claims as 
well as the responsible eontrol of all the demands against 
Great Britain.” 

As early as September, 1865, the Department of State had 
issued a circular addressed to “citizens of the United States 
having claims against foreign governments,” calling upon them 
to “forward to this Department statements of the same under 
oath, accompanied by the proper proof.” The cireular comprises 
six paragraphs of general instruction as to forms to be observed ; 
& most important and significant one, especially bearing on the 
responsibility assumed by the Government, is the following: “ It 
is proper that the interposition of this Government with the 
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foreign government against which the claim is presented should 
be requested in express terms, to avoid a possible objection to the 
jurisdiction of a future commission on the ground of the gener- 
ality of the claim.” Then follow fifteen rules to be observed, one 
being that “the Christian and surname of the claimant shall be 
set forth,” and lastly, that ‘if the claimant shall have employed 
counsel, the name of such counsel shall be signed to the memorial.” 

Immediately after the treaty was concluded, the Department 
issued another circular informing claimants of the time within 
which claims must be filed. It contains these words: “It [the 
Government] will present to the tribunal at Geneva, to be taken 
into account in estimating the sum to be paid to the United 
States, all clams growing out of the acts committed by the 
several vessels which have given rise to the claims generally 
known as the *‘ Alabama Claims,’ which may be presented to the 
Department in time to enable it to do so.” 

After the issue of this second circular of the State Depart- 
ment, there appeared for the first time the class known as the 
“war-premium” claimants: merchants who found in the heavy 
premiums which they had to pay for insurance against capture a 
loss and grievance for which they, too, held Great Britain to be 
liable, and for which consequently they filed claims for indem- 
nity to be submitted, with all others placed in the hands of the 
Government, to the tribunal at Geneva. 

As a matter of course, each claimant received from the Depart- 
ment of State an acknowledgment of his claim as it was filed. 
Here is the answer to a letter inclosing a claim from an insurance 
company: “Sir: I have to acknowledge the receipt of your letter 
of the 26th instant, enclosing the memorial of your company in 
the matter of their claim against Great Britain on account of the 
capture of the brig by the Florida, and in reply to inform 
you that the case will receive due attention. Iam,” ete. This is 
signed by J. C. B. Davis, Acting Secretary, who was subsequently 
agent for the United States at Geneva. 

Under date of March 15, 1872, the State Department furnished 
to claimants a volume of three hundred and ninety-nine pages, 
entitled “A Revised List of Claims filed with the Department of 
State, growing out of the acts committed by the several vessels 
which have given rise to the claims generically known as the 
Alabama Claims.” The volume has for preface this “ Note: In 
presenting the following list of claims, interest has not been cal- 
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culated or stated. The United States will ask the tribunal to 
award them interest on all claims which may be allowed, to be 
calculated from the date of damage done to each claimant to the 
date of final payment.” And under the heading of the first page, 
“Interest on all amounts will be claimed up to the day of pay- 
ment.” In this volume, the claims of owners and insurance com- 
panies for the destruction by twelve cruisers and the two tenders 
of the Florida amount to nearly twenty millions of dollars. The 
claims for “inereased insurance” fill a little over forty-eight 
pages, and amount to a little over six millions. 

There is not upon the record of this case one circumstance, 
however trivial in character, as between the Government and its 
citizens, from the date of the first capture to the present hour, 
that does not go to prove that citizens of the United States, mer- 
chants and corporations, ship-owners and underwriters, the war- 
premium claimants included, regarding themselves as despoiled 
in their private property through the agency of Great Britain, 
sought reparation of their losses from that Government at the 
hands of their own; nor that the United States Government did 
not, by frequent public declarations and communications with 
claimants by circulars, by acknowledging to each individual the 
receipt of his claim with its vouchers, and by laying these claims 
in detail, scheduled by their agent and advocated by their counsel, 
before the Tribunal of Arbitration, constitute itself in the fullest 
manner the attorney and trustee of its own citizens to collect for 
them claims which in their individual capacity they were power- 
less to collect against a foreign power, and honestly to pay over 
to these citizens whatsoever should be recovered in their behalf. 
To assume the contrary, as is now being done by one class out of 
the several who thus sought the “interposition” of the Govern- 
ment, is to assume that a great nation is, by virtue of its sover- 
eignty, absolved from the recognition of those principles of honor 
and honesty which are the law of existence of business communi- 
ties, and the observance of which by your humble citizen is 
enforced by the town constable. 

The mass of claims making up what was entitled “The 
American Case” was carried to Geneva by J. C. Bancroft Davis 
as agent of the United States, accompanied by Caleb Cushing, 
William M. Evarts, and M. R. Waite as counsel. The claims 
were classified under the following heads: * 


* “The Argument at Geneva,” p. 187. 
VOL. CXXXIV.—No. 302. 6 
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First. The claims for private losses growing out of the de- 
struction of vessels and their cargoes by insurgent cruisers. 

Second. The national expenditures in pursuit of those cruisers. 

Third. The loss in the transfer of the American commercial 
marine to the British flag. 

Fourth. The enhanced payments of insurance by private 
persons. 

Fifth. The prolongation of the war, and the addition of a 
large sum to the cost of the war. 

Under date of December 8, 1871, just one week before the 
sittings of the tribunal commenced, Mr. Fish addressed a letter 
of instruction to the American counsel, which may be found at 
length in “ Papers Relating to the Treaty of Washington,” vol. 
3, p. 414, where it occupies two pages. One passage of it, to 
which great importance has been attached by the advocates of 
the war-premium claimants, we copy: 


“In the diseussion of this question, and in the treatment of the entire 
case, you will be careful not to commit the Government as to the disposition of 
what may be awarded, or what may be recovered in the event of the appoint- 
ment of the Board of Assessors, mentioned in the tenth article of the treaty. 
lt is possible that there may be duplicate claims for some of the property 
alleged to have been captured and destroyed, as in the cases of insurers and 
insured. The Government wishes to hold itself free to decide as to the rights 
and claims of insurers upon the determination of the case. If the value of 
the property captured or destroyed be recovered in the name of the Govern- 
ment, the distribution of the amount recovered will be made by this 
Government without committal as to the mode of distribution.” 


It is upon this extract and this alone, unsupported by any 
other fact whatever, that the advocates of the war-premium 
claimants rely to absolve the Government from its responsi- 
bility as agent or trustee of private claimants. It appears by 
citation or reference in every argument made by them in the 
seven years’ debates in Congress, where it is always made to do 
duty as the entire letter of instruction. One distinguished Senator 
committed the blunder of arguing upon it as having been written 
after the rejection of the war-premium claims by the tribunal, 
instead of one week before the tribunal met, regardless also of 
the fact that the writer of the letter had declared subsequently 
that the Government “never expected” compensation for the 
war-premium claims. There is not the slightest evidence that it 
was ever communicated to the arbitrators, as it certainly never 
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was to claimants. As for the letter itself as an authority, that 
it amounts to the assertion of a reserved right to reverse the 
decisions of the tribunal, which was one of arbitration, is not 
worth a contradiction ; as to its real and obvious meaning, it is 
simply an assertion that where a claim is made for the same loss 
by an owner and an insurer, the Government reserves the right 
to decide as to which any award obtained shall be paid. Such it 
was assumed to mean by all the advocates of a reference to the 
courts. As a reductio ad absurdum of all that can be made of it, 
imagine the cashier of a bank, in forwarding a draft for collec- 
tion, instructing the cashier to whom he remits it “not to com- 
mit this bank as to the disposition it shall make of the funds 
collected on this.” Imagine the same cashier refusing to pay 
over to the drawer upon such a ground! 

And now we approach the Geneva Tribunal of Arbitration, 
surely the most important body of the kind that ever assembled. 
It was to settle serious grievances between two powerful nations. 
It was to enact new statutes of international law, or at least to 
more clearly define those already existing, and thousands of our 
citizens looked to it to make good, or to reject, their claims 
against Great Britain, for losses which they alleged that they 
had suffered by the agency of that power. 

On the 15th of June, 1872, the “American Case,” made up 
and classified as we have above described it, was laid before the 
tribunal with the argument of our counsel, Messrs. Cushing, 
Evarts, and Waite. And now occurred the most important event 
in the history of the tribunal. Immediately upon the presenta- 
tion of the American case, the counsel of the British Govern- 
ment declared that several classes of the claims therein presented 
were of a character so remote and “ indirect,” and in amount so 
indefinite and uncertain, that they did not, or would not, regard 
them as falling within the jurisdiction of the tribunal, and, in 
fact, were such claims as Great Britain was not willing to have 
submitted to an arbitration. They demanded, therefore, an 
adjournment of the tribunal until February, to enable them to 
confer with their Government for further instruction. The 
position thus assumed by Great Britain was near wrecking the 
whole scheme of arbitration. It was saved by the wisdom of the 
arbitrators themselves, and the course they pursued brought 
about at this early stage of their proceedings by far the most 
important and momentous result of their action. 
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On the 19th of June, just four days after this threatening atti- 
tude was assumed by Great Britain, the arbitrators met and pro- 
nounced a decision to the following effect: After stating that 
“the observations they are about to make” refer solely to the 
application of the British counsel for an adjournment, and “ the 
motives for that application, viz., the difference of opinion which 
exists between Her Britannic Majesty’s Government and the 
Government of the United States, as to the competency of the 
tribunal to deal with the claims advanced in the ease of the 
United States, in respect of losses under the several heads of: 
first, the losses in the transfer of the American commercial 
marine to the British flag; second, the enhanced payments of in- 
surance ; and third, the prolongation of the war, and the addition 
of a large sum to the cost of the war and the suppression of the 
rebellion,” they go on to say that they do not propose to express 
an opinion on this question of competency, but, as the difference 
of opinion between the Governments on this point might make 
the adjournment unproductive of any useful effect, and might 
“end in a result which both Governments would equally deplore, 
that of making this arbitration wholly abortive,’—“ this being 
so, the arbitrators think it right to state that, after the most 
careful perusal of all that has been urged on the part of the Gov- 
ernment of the United States in respect to these claims, they 
have arrived, individually and collectively, at the conclusion that 
these claims do not constitute, upon the principles of inter- 
national law applicable to such cases, good foundation for an 
award of compensation or computation of damages between 
nations. With a view to the settlement of the other claims to 
the consideration of which by the tribunal no exception has 
been taken on the part of Her Britannic Majesty’s Government, 
the arbitrators have thought it desirable to lay before the parties 
this expression of the views they have formed upon the question 
of public law involved, in order that after this declaration by 
the tribunal it may be considered by the Government of the 
United States whether any course can be adopted, respecting the 
first-mentioned claims, which would relieve the tribunal from 
the necessity of deciding upon the present application of Her 
Britannic Majesty’s Government.” 

This action of the tribunal was communicated to the Secre- 
tary of State on the 19th of June, 1872. On the 22d came the 
reply, which we give entire, omitting only the first paragraphs, 
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which merely repeat the communication received and the advice 
of their counsel thereupon : 


“‘T have laid your telegrams before the President, who directs me to say 
that he accepts the declaration of the tribunal as its judgment upon a ques- 
tion of publie law which he had felt that the interests of both Governments 
required should be decided, and for the determination of which he had felt 
it important to present the claims referred to for the purpose of taking the 
opinion of the tribunal. 

‘‘This is the attainment of an end which this Government had in view in 
the putting forth of those claims. We had no desire for a pecuniary award, 
but desired an expression by the tribunal as to the liability of a neutral for 
claims of that character. The President, therefore, further accepts the 
opinion and advice of the counsel as set forth above, and authorizes the 
announcement to the tribunal that he accepts their declaration as determi- 
native of their judgment upon the important question of public law upon 
which he had felt it his duty to seek the expression of their opinion ; and that, 
in accordance with such judgment and opinion, from henceforth he regards 
the claims set forth in the case presented on the part of the United States 
for loss in the transfer of the American commercial marine to the British flag, 
the enhanced payment of insurance, and the prolongation of the war, and the 
addition of a large sum to the cost of the war and the suppression of the 
rebellion, as adjudicated and disposed of ; and that consequently they will not 
be further insisted upon before the tribunal by the United States, but are 
henceforth excluded from its consideration by the tribunal in making its 
award. Fisu.” 


At the next meeting of the arbitration, two days thereafter, 
Lord Tenterden, the agent of Great Britain, filed with the tribu- 
nal a paper signifying the acquiescence of his Government in the 
views of the tribunal expressed in their declaration, and “ Count 
Scloris, on behalf of ali the arbitrators, then declared that the 
said several claims for indirect losses mentioned in the statement 
made by the agent of the United States on the 25th instant, and 
referred to in the statement just made by the agent of Her 
Britannic Majesty, are; and from henceforth shall be, wholly 
excluded from the consideration of the tribunal, and directed the 
Secretary to embody this declaration in the protocol of this day’s 
proceedings.” 

In this reply the United States Government solemnly accepts 
the decision of the tribunal declaring that all* the claims against 
Great Britain which form the national grievance against that 
power, together with the claims in behalf of its citizens for 


“The claim for ‘Expenses in pursuit of cruisers” was subsequently 
debated and rejected. 
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“enhanced premiums of insurance,” do not, “ upon principles of 
international law,” constitute foundation for an award of dam- 
ages between nations. And they declare further that this decision 
is “the attainment of an end which the Government had in view 
in putting forth these claims,” for which they frankly admit “ they 
had no desire for a pecuniary award.” The frankness of this 
declaration justifies the remark that has several times been made 
in Congress—that this decision was of infinitely greater value 
to this nation than the money award that followed it. 

Every honest and intelligent mind will admit that this action 
excluded at once and forever all pretence that the war-premium 
claimants could have any further interest in the proceedings of 
the arbitrators or in any fund that should issue from their juris- 
diction. In all that has been said or written in and out of Con- 
gress by the advocates of these claimants, this crisis in the his- 
tory of the tribunal is entirely ignored, or alluded to in the most 
shadowy manner, or again, it cannot be denied, most unblushing- 
ly falsified. Here, for example, is the manner in which their 
ablest advocate dispatches it in a debate on Proctor Knott's bill. 
The speaker is a member of the House Judiciary Committee : 


“The case went before the tribunal, and that tribunal decided to pay only 
national losses. The question was whether certain indirect losses, national 
losses, should be paid, and this question came very near wrecking that tribu- 
nal, but the good sense of the two countries removed this difficulty, and it 
was finally agreed that national claims, and they only, should be submitted.” * 


Their most recent advocate comments upon the same impor- 
tant crisis as follows: 


“*. , . Let us go back to the sitting of the Geneva Tribunal. We find 
that the whole arrangement was in danger ofa collapse, because Great Britain 
refused to go on if the United States insisted upon presenting to the tribunal 
claims for ‘war premiums,’ which Great Britain considered tco consequential 
in their character and too uncertain in their amount. The difficulty was 
removed by a voluntary and unofficial statement by the members of the 
tribunal, that they would not consider any such claims if presented. The 
sittings of the tribunal then took place, and the American case was in part 
successfully presented, minus the ‘war premiums,’ which, under instructions 
from Washington, were not pressed after the intimation above-mentioned. 
It is important to say here that the counsel of the United States were 
distinctly instructed not to commit the Government to any theory of dis- 
tribution,” ete. 


* “Congressional Record,” January 19, 1879, p. 3. 
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These examples of the statements and reasoning of those 
opposed to a judicial reference of this case we may leave without 
comment. 

We have now to consider the manner in which the tribunal dealt 
with the one class of claims which they did not reject as invalid. 
This class is entitled in the American case: “1. The claims for 
private losses growing out of the destruction of vessels and their 
cargoes by the insurgent cruisers.” It is not necessary again to 
allude to the manner in which these claims were gathered, nor to 
the correspondence between the Government and its citizens in 
relation to them. It will be seen that its action which followed 
was strictly in conformity with its promises to its citizens, and 
“true to the agency it had assumed. 

The United States Government included in its “case” a 
charge of liability for the destruction committed by twelve 
cruisers. Each one of these was the subject of separate argu- 
ment between the counsel of the two Governments, and the whole 
occupied the deliberations of the tribunal during nearly two 
months. The result is known. Great Britain was adjudged to 
pay for all the destruction effected by the Alabama and the 
Florida, and by the Shenandoah after that cruiser had been 
refitted at the British port of Melbourne. For destruction by all 
other vessels that Government was held blameless. These other 
vessels have since been designated as the “ exculpated cruisers,” 
and owners of vessels destroyed by them are to be found to some 
extent among the claimants upon the fund. The advocate we have 
quoted places them next in right after the “ war-premium men.” 

There remains but one important fact in the history of the 
Geneva Tribunal: the process by which that body arrived at the 
amount of fifteen and a half millions as the “sum in gross” to 
be paid by Great Britain in satisfaction of the claims brought 
against that Government. Here again, before entering upon the 
facts, we must refer to the use that has been made of this “award 
in gross” to supplement the argument that the Government 
repudiated from the beginning all responsibility to its citizens 
as an agent or trustee for claimants. We copy this extraor- 
dinary paragraph by the same advocate, in which the two points 
are ingeniously brought together: 


“On the side of the other hypothesis [of non-agency ] we discover, in the first 
place, that the Government took ground against the idea of acting as an 
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agent in instructing its representatives at Geneva not to commit it to any 
theory of distribution. And we cannot otherwise account for the scrupulous 
anxiety of the tribunal to keep secret the method it adopted in calculating 
the amount of the award except on this hypothesis, and that they wished to 
avoid laying any foundation for the former.” 


This assertion of an anxiety for secrecy on the part of the 
tribunal as to its action on this point, and the inability of the 
writer to account for it except on the hypothesis that the arbi- 
trators desired to protect our Government against any responsi. 
bility as an agent,—when not a shadow or even pretence of 
evidence exists that the instructions of Mr. Fish to the counsel 
were even indirectly known to them; when, in fact, as will 
appear, the counsel appealed to the arbitrators to make the 
award large enough to surely cover the obligations of the Gov- 
ernment to its citizens,—is very characteristic of the sophistry, 
or something worthy of a harsher name, which forms the entire 
tissue of the argument of those who are striving to keep this 
question out of the courts. We have never heard of these efforts 
at secrecy, but whatever they were, they were a failure. Let us 
turn to the facts. 

The sum to be determined was a compensation for the destruc- 
tion of material property owned by various parties, and the 
measure of the loss was to be the measure of the compensation. 
The assertion that has been made that the award had no refer- 
ence to the losses of claimants, but was a sum flung at random 
to the United States in full satisfaction of the national grievance, 
is, in view of the facts, too silly for contradiction. A few phrases 
from the argument of Chief-Justice Cockburn, the British com- 
missioner, are sufficient to settle this point, were anything needed 
to do so: 


‘““We have therefore only to deal with the claim for losses sustained by 
individual citizens. 

‘‘ Now, there can be no doubt that the only damages which the tribunal is 
authorized to award under the treaty for the indemnification of American citi- 
zens must be confined to loss actually sustained by destruction of ships, ¢x-- 
goes, or personal effects. Where damage to property arises, not directly 
from willful injury, but indirectly only, from want of due care, an indemnity 
against actual loss is all that, by the law of England or America, or by any 
principles of general jurisprudence, can possibly be awarded. 

“Tf, therefore, this tribunal, instead of sending the amount to be paid by 
Great Britain to be ascertained by assessors, should think fit to award a sum 
in gross, as it is empowered to do by the treaty, it must still, in fixing the 
latter, proceed on the best estimate it may be enabled to arrive at, on the 
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data before it, of the losses actually sustained by American citizens through the 
three ships for which Great Britain is held to be liable.” * 


Not a shadow of doubt can exist that, in making up their 
award, the tribunal had reference solely to the class of private 
claims, as laid before them by the American agent. 

To adjust a fair valuation of one hundred and twenty-nine 
vessels, their cargoes, freight, and the personal effects of officers 
and crew, between a rather irritated claimant and a reluctant 
payer, could under no circumstances be an easy problem in 
figures, and it goes without saying that in the end such an ad- 
justment must become more or less a matter of compromise. It 
was so in this ease. It is interesting to note how the com- 
promise was arrived at, and, at the same time, the fairness and 
fidelity of counsei on both sides in dealing with the facts before 
them. 

At an early stage of the proceedings— April 15, 1872—the 
American counsel placed in the hands of the British counsel the 
revised list of private claims. This list was by the British coun- 
sel referred to a committee which, at the request of Earl Gran- 
ville, the British Foreign Secretary, had been appointed by the 
London Board of Trade to assist them at Geneva. The report 
of this committee, dated June 8, 1872, is to be found in “ The 
Argument at Geneva,” where it fills, with its tabular statements, 
thirty-five pages. The report indicates thorough and conscien- 
tious work. To a suggestion on the part of the examiners that the 
schedule of claims had not been as thoroughly audited by the 
American Government before presentation as it should have 
boon, the American agent replies: “On the contrary, they were 
carefully scrutinized, document by document and proof by proof, 
under the superintendence of the solicitor of the United States in 
these proceedings, and the abstract of the proof was in every 
case completely verified with the original documents on file in the 
Department at Washington and referred to in the Revised List 
of Claims.” 

The valuations of property in this list as it comes from the 
hands of the committee, and as they subsequently appear in the 
comparative tables submitted by the American and British coun- 
sel, are represented by the claims filed by private owners of prop- 
erty uninsured, and by those of the insurance companies who had 


* Papers relating to Treaty of Washington, vol. 4, p. 537. 
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paid owners who were insured for the total loss of their property, 
and by no other parties whatever. No other parties than these 
had a shadow of right, legal or equitable, to represent these val- 
ues—no other parties than these were damnified by their destruc- 
tion. And here it is proper to state, for the uninformed, the 
principle of law under which the insurance companies became 
claimants against Great Britian. 

By a principle as old as the first guarantee ever assumed by 
man, and holding good in every conceivable form of guarantee, 
as the indorsement of a note, the warranty of a debt, or the insur- 
ance of property against fire or flood, shipwreck or capture, 
whenever the guarantor discharges his responsibility, and makes 
good to the owner the value of whatever he has insured, he 
instantly, by that act, enters absolutely into all rights whatever 
which the owner had, has, or may have in the note, the debt, or 
the property paid for. The decisions of the highest authorities 
in Great Britain and the United States give to an insurance com- 
pany which has paid a total loss all that may be recovered of the 
thing lost, or any compensation therefor, including what may be 
recovered of a foreign power for illegal captures, whether by vol- 
untary payment, or as the result of reprisals made in satisfaction 


of them. The British counsel, jointly with the committee of the 
Board of Trade, recognized the same principle in the following 
extract from their argument: 


‘“‘The American insurance companies, who have paid the owners as for a 
total loss, are, in our opinion, entitled to be subrogated to the rights of the 
latter, according to the well-known principle that an underwriter who has 
paid as for a total loss acquires the rights of the assured in respect of the sub- 
ject-matter of insurance. This principle was explained and acted on in the 
well-known English c. ‘es of Randall vs. Cochran, 1 Ves. Sen., 98, and the 
Quebec Fire Insurance Company vrs. St. Louis, 7 Moore, P. C, 286, and is 
well recognized by the courts of America.” 


There is no question, therefore, that the right of the insurance 
companies to claim, by subrogation, the value of the property for 
which they had paid total loss was adjudicated by the tribunal, 
and that their claims were, upon that principle, passed on the 
same footing as those of direct owners. It is to be observed that 
the principle does not enter into the claim of the insurance com- 
panies upon the fund in the hands of the Government, which is 
simply a claim for money actually belonging to them as having 
been recovered on their account. Nevertheless, in the debates 
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in Congress the “right of subrogation,” as affecting the claims 
of the companies, has been the subject of some very silly talk, 
one eminent Senator declaring that the right had been “ abolished 
yesterday.” The writer already quoted likewise adds a new 
feature to the old law. “Your case,” he says to the under- 
writer, “hardly comes within the reason of the technical rule, 
which is intended to cover remnants and not perfect restoration.” 

To return to the making up of theaward. The problem was, of 
course, to give damages sufficient to cover the claims. On this 
point our counsel made a special appeal, urging that “the United 
States will be bound to these losers to pay the amounts of their 
claims, and if you do not make it sufficient, the United States 
will have to make good the deficiency.” On the 19th of August, 
1872, in compliance with the request of the tribunal, the agents 
of the two Governments presented their “comparative tables,” 
to show the differences which then appeared between them after 
such discussion as followed the analysis of the Board of Trade 
committee. We must here repeat the fact that the “com- 
parative tables” are now reduced to a schedule of such losses 
as only uninsured owners, and insurance companies who have 
paid owners for a total loss, have any legal right to claim 
for. From the introduction to the American tables we copy the 
following passage which, consistently with every other fact in the 
history of these claims, sets forth exactly the relation of the 
Government to its citizens, and the responsibility resting upon it, 
in the view of the agent and counsel by whom it was repre- 
sented: 

“‘The claims presented by the United States are supported by sworn state- 
ments presented by those who possess the necessary information, and they 
exhibit in detail the items which go to form the sum total, and the names of 
all who have made reclamation, whatever may be the sum the tribunal may 
see fit to award. The claims on the part of private individuals thus com- 
puted, verified, and submitted are supported by all the guarantees of their 
good faith and their validity, as well for their general amount as for the 
other facts concerning them which governments are in the habit of requiring, 
in such cases, from their own citizens. It thus appears that these computa- 
tions show the entire extent of all private losses which the result of the 


adjudications of this tribunal ought to enable the United States to make com- 
pensation for.” 


The question of the allowance of interest was warmly con- 
tested by the British counsel, Sir Roundell Palmer, who ventured 
the argument that the insurance companies at least should not be 
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allowed interest, upon the ground that, doubtless, in the main the 
war premiums they had received had paid them a profit. Mr. 
Cushing replied to this with a touch of scorn. “We did not 
expect that the war premiums which the British Government 
could not tolerate as being ‘too indirect’ when presented by the 
merchants who paid them, should nevertheless be ‘direct’ enough 

. to reduce the indemnity on insured losses, which, if unin- 
sured, they would have been entitled to.’ * 

After a consideration of the “tables” by the tribunal, the 
commissioners placed the entire mass of estimates in the hands 
of Mr. Steempfli, with instructions to reduce them to a synoptical 
table upon which a just award might be arrived at. “That man 
of business and long-headed man,” as he is called by Mr. Thur- 
man, “ went back to his home and took these estimates with him, 
and spent days and days revising and going over them.” The 
result of his labor is a synoptical table footing up $11,893,000, 
which is to be found in the proceedings of the tribunal of 2d 
September, 1872. To this amount interest was added upon an 
estimate as to time and a rate previously determined, and on the 
same day the sum of $15,500,000 was agreed upon as the amount 
to be paid to the United States by Great Britain in satisfaction 
of all claims. 

This concludes the story of the Geneva Tribunal of Arbitra- 
tion, and its dealings with all the various claims that were laid 
before it for adjudication. We have told it with a prolixity and 
possibly a repetition of facts which we have found necessary to 
« perfect understanding of the case in its simplicity, and at the 
same time have fully exposed the sophistry and misrepresentation 
of which it has been the subject. There remains to be told what 
has been done by the Government toward its own citizens who 
placed their claims in its hands and what is yet to be done. 

In the “comparative tables,” the addition of which we have 
seen was the important factor in making up the award, the 
claims of the insurance companies form close upon seven-six- 
teenths of the amount; and had these claims never been pre- 
ferred, it is obvious that the final award would have been for 
about eight and a half millions. It is likewise as obvious that, 
had no claims but those for war premiums been preferred, the 
awerd would have been nil. 


* “ Argument at Geneva,” pp. 558 and 570. 
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The uninsured owners have long since been paid their claims 
under a judicial commission appointed by Congress, which by the 
law creating it was forbidden to admit before it the claims of the 
insurance companies. A prejudice only consistent with gross 
ignorance, but having just now a large representation in all legis- 
lative bodies in this country, seems to treat insurance companies 
as bodies who, to use a very hackneyed but strong expression, 
have no rights that any person is bound to respect. Immediately 
upon the introduction of the subject into Congress, the idea that 
any of this money was to be paid to an insurance company 
seemed to fire with indignation a large number of legislators, 
and the words, “‘ The Government did not go to Geneva to collect 
claims for a parcel of insurance companies,” or others to the 
same effect, may be found very often on the pages of the “ Con- 
gressional Record” of that period. They are still denied even 
access to a court to lay before it their claim to property —a right 
which, it is safe to say, no member of Congress would incur 
the odium of denying to the humblest tradesman. Subsequently, 
the privilege has been extended them of receiving such amount 
of their claims as might remain after deducting from them all 
the war premiums they had received on war risks insured. 

From this suppression of the insurance companies seems to 
have sprung the revival of the war-premium claims and the hopes 
of the claimants. If, as the argument went, the action at Geneva 
had no reference whatever to the private claims carried there, 
and the Government was still to distribute the fund on principles 
of abstract justice, why should the rejection of the war-premium 
claims by the tribunal be any bar to their getting them out of 
the award? 

In this connection we have to deal with one argument that has 
been most freely used against the claims of the insurance com- 
panies, of which it is impossible to speak except in terms of the 
severest animadversion—one which rests upon a principle so 
utterly at variance with the simplest rights of property as recog- 
nized among men, that it is not our fault if its statement carry 
an unpleasant imputation upon the persons who use it. In and 
out of Congress, the fact that the insurance companies have pros- 
pered in their legitimate business, has been urged as a substantial 
and the most potent reason for denying them whatever rights 
they claim in the award, or even a standing in court to try them. 
The argument is more worthy of the sand-lots of California than 
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of the legislative halls or the press of a civilized nation. The 
priaciple that a man’s rights of property shall depend upon the 
balance of his profit and loss account is simply infamous, and a 
disgrace to any one bearing the name of lawyer or merchant, 
who uses it or allows it to be used in his behalf. What would 
such a person say were he denied his dividend from the assets of 
an insolvent upon the ground that his dealings with the debtor 
had always been profitable? And further: the application of 
this argument to the claims upon the Geneva award is simply 
three-fourths an untruth. About three-fourths of these claims 
are owned by mutual companies, who are really associations of 
individuals for the division of losses among themselves, each 
one paying his exact and proper share of each loss the associa- 
tion suffers. There is in their business neither profit nor the 
semblance or possibility of profit in any form. Each member of 
the partnership puts up a sum proportioned to his own amount 
at risk. Out of the fund thus formed losses are paid, and what 
is left is, after a certain time, returned to those who advanced it. 
Each member’s share of this common loss is unrelieved by assist- 
ance from any source whatever—as real as the uninsured 
thirty-five thousand dollars in the ship Jacob Bell was to her 
owners, who doubtless have long since been reimbursed out of 
the award. Each member of each mutual company remains to 
this hour poorer, to the extent of his contribution to the losses 
of his company, and it is his contribution to losses by the 
Florida—say, among others, his share of the fifteen thousand 
dollars war risk paid on the Jacob Bell—which he is now wait- 
ing to have repaid him out of the same award. It is not within 
the bounds of possibility that this arithmetical fact, that the 
members of the mutual insurance companies, claiming three- 
fourths of all that is due to these pariahs, are as absolute losers 
as the uninsured owners, should be unknown to any war-pre- 
mium claimant, or to any one of their advocates, and that the 
assertion that they have made profit in any sense out of the 
business of insurance during the war is without the slightest 
foundation in truth. 

And as for the stock companies claiming the other one- 
fourth: they are owned and managed exclusively, it may be said, 
within the class with which alone they deal. Too numerous to 
become in the nature of things either monopolists or extortion- 
ists: accustomed to the observance of a contract to which the 
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law gives a peculiar name, indicative of the “overflowing” good 
faith that enters into it, nothing but very gross ignorance can 
presume to make our marine insurance companies the object of 
odium or contempt. Their stockholders are merchants; doubt- 
less many of them have paid war premiums with the same hand 
that drew their greatly exaggerated dividends. Are they less 
entitled to the protection of the law than their war-premium 
associates ? 

By what method shall the sum remaining in the hands of the 
Government be disposed of? The ablest members of both 
Houses of Congress have steadfastly endeavored to send all 
claimants to the Federal courts—a course not only in accordance 
with every precedent that has hitherto arisen in the history of 
the Government, but the only one leading to a settlement that 
must command the acquiescence of every claimant—a result that 
can never be reached by any act of Congress. The question of 
the responsibility of the Government and the character of the 
award as a trust fund can only be settled, if it be necessary to 
carry it so far, by the Supreme Court. No misappropriation of 
this money, if it be a trust, can extinguish the claims upon it. 
Senator Bayard put this fact in a forcible light in the last debate 
in the Senate * on Senator Thurman’s bill—the ablest debate the 
subject has ever undergone. The bill was laid on the table. In 
December, 1878, a bill was introduced in the House of Represent- 
atives by Hon. J. Proctor Knott, from the Judiciary Committee, 
authorizing “ all persons and corporations claiming to be entitled 
to any portions” of the award, to sue for the same in the United 
States Court of Claims, which shall render judgment for such 
amount as they “shall be justly entitled to recover under said 
treaty and award, according to the principles of justice, equity, 
and the law of nations, without regard to any rule or principle 
of allowance, exclusion, inclusion, or distribution heretofore 
adopted by Congress.” The bill aiso provided for a direct appeal 
to the Supreme Court on the part of any claimant. In closing 
his report on the bill, Mr. Knott uses these words, which com- 
mend themselves to the common sense and common honesty of 
every one: “Surely no one who claims to have any right to any 
portion of this fund can object to having his claim thus adjudi- 
cated, unless he is afraid of justice.” The bill was not passed. 


* “Congressional Record,” April 14, 1880, p. 19. 
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It was stigmatized during the debate as a bill for the benefit of 
insurance companies, although they were not mentioned in it. 
The final action of the Government on this question must con- 
cern every citizen. An unwillingness to submit to the law of 
the land, and a disposition to appeal to arbitrary power to 
set it aside, can aever be approved by this nation. In a few 
words of Burke, stern and warning, we take leave of the sub- 
ject: “Law and arbitrary power are in eternal enmity. .. . 
We may bite our chains if we will; but we shall be made to 
know ourselves, and be taught that man is made to be gov- 
erned by law, and he that will substitute will in the place of it is 
an enemy to God.” 
GEORGE B. COALE. 





A CHAPTER OF CONFEDERATE HISTORY. 





THERE have always been those among the people of the 
Southern States who believed that not the preponderance of 
the North in population and resources wrought the downfall 
of the Southern Confederacy, nor yet any want on our part 
of constancy or fidelity. They are convinced that the South 
had resources, courage, and patriotism sufficient to command 
success under better leadership; they are persuaded that there 
were special causes of failure extrinsic to the people them- 
selves; and they think it is but just and fair that any facts 
which go to sustain that theory of our fall should be given to 
the world. Such facts, as to a most vital part of our military 
organization, I am now about to offer. 

From the beginning of the war I was in the Subsistence 
Department, and was honored by the personal regard and con- 
fidence of Colonel Northrop, the Commissary-General, during his 
whole term of service. Hence I had an opportunity of knowing 
as much as any one could know of the actual working of the 
Bureau, and of judging not only what it might have done, but 
what it was hindered from doing, by the intermeddling of those 
who had or claimed the right to control the actions of the Com- 
missary-General. And I affirm that at the head of this harmful 
class, but acting mainly through the Secretaries of War and the 
Treasury, was the President himself. 

Against such high authority a mere subaltern, as I was, could 
do nothing but note, and deplore, and chafe, until an occasion for 
action should arise. At last Mr. Davis made one. On November 
1, 1864, he applied to the Commissary-General to know if his mag- 
azines were increasing or diminishing. The reply showed an 
“alarming state of the commissariat.” Nevertheless, on Novem- 
ber 7, Mr. Davis in his annual message writes: “It is gratifying 
to assure you that the military supplies essentially requisite for 
public defense will be found, as heretofore, adequate to our 
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needs.” Inasmuch as this direct contradiction of the facts might 
have been intended only to mislead the enemy, I took no further 
action upon it at that time than to send him documents showing 
the true condition of the commissariat. Two months passed, and 
Mr. Davis seemed still resolved to keep Congress in ignorance of 
the crisis in subsistence and the imminent danger of general col- 
lapse. I now determined to act; and seeking my friend, the late 
Colonel John B. Baldwin, of the Confederate House of Represent- 
atives, I suggested that he should invite such members of the 
House as he might choose to an informal meeting, at which I, 
with Major French of the Commissary Department, would com- 
municate the information that was withheld. The result of that 
meeting was seen the following day, when, in secret session of 
both Houses, it was unanimously resolved to appoint a joint select 
committee, to investigate the condition and management.-of all 
the bureaus of the War Department. At the session of the com- 
mittee for the investigatuon of the Subsistence Bureau, held 
January 23, 1865, I was the principal, though not the enly, wit- 
ness— Major Seth Barton French and Major B. P. Noland testi- 
fying to important facts and confirming my testimony. The 
substance of this testimony was written out by me at the request 
of the committee, immediately after it was given. The paper, 
as it was presented to the joint committee, I still retain, or 
rather a copy of it, for the identical paper is lost, having been 
probably abstracted from the archives of the Virginia Historical 
Society, in which it was deposited by me. It is reproduced 
below, with such abbreviations and omissions of the less essen- 
tial points as are requisite to bring it within the compass of a 
magazine article: but in all other respects the original form of 
the document is retained. 


{n January, 1862, by order of the Commissary-General, I made 
to a committee of the House of Representatives a report on the 
aiministration of the Bureau of Subsistence, in which the fol- 
lowing occurs: 


“In the packing season of 1860-61 upwards of three million head of hogs 
were packed at the various porkeries of the United States, beside those packed 
by farmers at home, of which less than twenty thousand were packed at regu- 
lar establishments south of the lines of our armies. Of the whole number, 
experts estimate that the product of about one million two hundred thousand 
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hogs was imported in the early part of last year from beyond our present 
lines into what is now the Southern Confederacy. Of this number, it is esti- 
mated that about three hundred thousand hogs, in their bacon equivalent, 
have been consumed by our armies since the commencement of hostilities, 
Tennessee then became the main reliance, which, together with the accessible 
portions of Kentucky, had been so ravaged by hog-cholera and injured by 
short corn crops for three years preceding the year just closed, that the num- 
ber slaughtered at the porkeries, within their limits, had dwindled from two 
hundred thousand head to less than twenty thousand. It was into this field 
that this department had to enter as a purchaser, dubious of a sufficiency, 
but assured of a heavy and active competition.” 


Shortly thereafter, the successive captures of Forts Donelson 
and Henry caused a considerable portion of these supplies to be 
lost; the subsequent campaign lost us Kentucky and much of 
Tennessee, and left us very ill-provided with meat. 

In October, 1862, an offer was made by an entirely responsi- 
ble party to supply the department with “ten thousand hogsheads 
of bacon certainly, and probably twenty thousand more hogs- 
heads.” His letter insists' on the importance of speedy action; 
alleges that there was enough cotton (which he offered to 
take in payment) to feed and clothe our armies, in a section 
tributary to Memphis, which city was then, and had been for 
some time previous, in the secure possession of the enemy. 
Unless disposed of in this way, the cotton would probably have 
to be destroyed to prevent its falling into the hands of the enemy; 
but the owners, though willing to let the Government have their 
crops, were opposed to having them destroyed. The offer was 
forwarded by the Commissary-General to the Secretary of War, 
the Hon. G. W. Randolph, with an urgent request for authority 
to accept it. Mr. Randolph forwarded the document to the Presi- 
dent, accompanying it with a letter, in which he says that “the 
alternative is presented of violating our policy of withholding 
cotton from the enemy, or risking the starvation of our armies.” 
He advised that the Commissary-General should be authorized to 
contract for bacon and salt, limiting the amount of purchase to 
what was absolutely necessary to feed the army and supply it 
with blankets and shoes. 

Upon that letter the President made the following indorse- 
ment: 


“SECRETARY OF War: Is there necessity for immediate action? Is there 
satisfactory evidence that the present opportunity is the last which will be 
offered? Have you noted the scheme of the enemy for the payment of their 
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next accruing interest on their public debt? You will not fail to perceive the 
effect of postponing the proposed action until January 1, 1863, if it be neces- 
sary at any time to depart from the well-defined policy of our Government in 
relation to cotton. 

“October 31, 1862.” 


Mr. Randolph now directed the Commissary-General to report 
upon the practicability of delaying action on the offer, also 
called for an estimate of the probable receipts of the Subsistence 
Bureau under the existing arrangements. Colonel Northrop’s 
reply was: 


‘Present efforts, even if successful, will not produce cured bacon by the 
first of January. The departments of the East have been exhausted, while 
the increasing numbers of refugees add to the consumers. The results hoped 
for from Tennessee are not probably equal to the demands of the troops on 
the west of the mountains and in Tennessee.” 


Several days later, no action having been taken meanwhile, 
I had an interview with General Randolph, who instructed me 
to send him a return of the stocks of meat on hand, which I did 
in a leter dated November 8th. This report General Randolph 
submitted to the President, thus indorsed: 


“Tt appears from Major Ruffin’s statement that the supply of hogs this 
year will be about one hundred thousand short of last year’s supply, and that 
the supply of beef is well-nigh exhausted. Unless the deficiency be made up 
by purchases beyond the limits of the Confederacy, I apprehend serious con- 
sequences.” 


The paper was returned, with this indorsement from Mr. 
Davis: 


“The question submitted is one which a constitutional adviser would 
advantageously bring to a conference. The papers inclosed, particularly the 
statement of bacon on hand, do not sustain the conclusion presented. To 
solve the question a statement from the C. G. 8., and a comparative view 
based upon a return of the troops, will be necessary. The resources of every 
portion of the Confederacy must be considered to reach a just estimate.” 


In a report from the Commissary Department, on the 18th of 
November, this “comparative view” was given. It was. not, 
however, based upon “a return of troops,” for the Adjutant- 
General’s office had never been able to furnish the requisite 
data. Three days later this report was returned, indorsed as 
follows by General G. W. Smith, Acting Secretary of War: 





A CHAPTER OF CONFEDERATE HISTORY. 101 


“Respectfully returned to the Commissary-General. The President re- 
quests that an estimate be made of the amount of supplies that can be pro- 
eured from sources within the Confederate States from which last year we 
could procure none, and state more fully the reasons for immediate action, 
and consider the relative advantages of procuring supplies from Memphis, and 
from the vicinity of New Orleans.” 


The reply to this will be given in full, for it presents the 
whole case and cannot be condensed : 


‘“« First. Every source within the Confederate lines from which supplies 
could have been obtained last year or this has been fully explored. All such 
have either been exhausted or found inadequate. If in any small portion of 
the Confederacy supplies have not been aimed at, it was because it was 
known that such portion would not afford enough for the current domestic 
supply of that particular area. It has been erroneously supposed that South- 
ern Georgia and Alabama, and certain portions of Florida, would afford large 
amounts of stock; but they have not done it. They have not even fully fed 
those posts which, from geographical position, would naturally draw from 
them, and they cannot do as much in the future as they have done in the 
past. 

“This appears abundantly from facts within my knowledge, and from tes- 
timony in the office. 

** Second. To state more fully the reasons for immediate action, it is neces- 
sary to recapitulate : 

“The report states a clear deficit of bacon of 8,116,194 pounds, or 
mventy-five per cent.; a clear deficit in salt beef of 36,000 beeves, at an 
average of five hundred pounds per bullock —making 18,000,000 pounds, 
or ninety per cent.: whole value of the above, 22,516,194 rations. Total 
deficit per cent., forty-three. 

“This calculation is upon the basis of the forces this year in camp and 
field. Further, it does not include immense supplies purchased from private 
hands, which cannot be had at all for the coming winter, because the stock 
to create them is not in the Confederate lines; and the salt cannot be had if 
the stock could. Besides, large local supplies have been completely ex- 
hausted, as in Loudoun, Fauquier, and other districts. And even the above 
estimated subsistence is not at all secure. The hogs, though bargained for, 
have not all been driven to places of safety. The salt to cure them has not 
all been secured, and what has been engaged has not all been delivered, and 
must take its chances for transportation over long distances, upon uncertain 
roads discordantly connected. It is not safe, then, to rely on these estimates. 
Added to that, the winter is at hand; the rises of the rivers all impend- 
ing; invasion on a vast seale is imminent; the supplies which have been 
hoped for from the enemy’s lines, by ordinary exertions, are not to be ex- 
pected. 


‘* The supplies now offered are ample, and are tendered at lower rates in 
cotton, even at the extreme bid, than they can be bought at for Confederate 
currency in our own lines. If not availed of now, they most probably never 
will be, for lack of power and opportunity. And finally, both Mobile and 
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Charleston are pressing for large supplies out of resources which must be 
held for the armies of Virginia, or the border States will be lost; while the 
same reserves, and the accumulations I have been endeavoring to make in 
Tennessee, are demanded by the armies of General Bragg. 

“ Third. As to the relative advantages of procuring supplies from Memphis 
and from the vicinity of New Orleans, the proposition to make such purchases is 
not anew idea. They were made at the commencement of the war to an extent 
which is little known. In an elaborate report on the operations of this Bureau, 
made by Major Ruffin, under my order and superintendence, and submitted 
to Congress in January last, it is stated: ‘ Experts estimate that the product 
of about 1,200,000 hogs was imported in the early part of last year (1861) 
from beyond our present lines into what is now the Southern Confederacy. 
This was accomplished by the action of State authorities, in some cases by 
the enterprise of private parties, and by this department through agencies 
of its own. Of this number, it is estimated that about 300,000 hogs, in their 
bacon equivalent, have been consumed by our State and Confederate armies 
since the commencement of hostilities. This was for a period of eight months, 
and shows a requirement of 450,000 hogs per annum. For a considerable 
part of that period the army was a mere fraction of the magnitude which it has 
reached. Those who think that the stimulus of high prices, under the ap- 
prehension of great scarcity, has so increased our supply of meat as to enable 
us to dispense with this large balance, forget that the counties most capable 
of such development are precisely those which have suffered most from the 
war. Elsewhere it must have been a new enterprise, such as could not be 
expected to sueceed when the best men are in the army.’ 

‘* Therefore, I urge that supplies be engaged both from Memphis and from 
the vicinity of New Orleans, and for these additional reasons: It may be 
safely estimated that the army will consume and waste the produet of not 
less than 500,000 hogs, of which we calculate to receive only about 
one-third from our Confederate limits. It will not be prudent to rely 
upon obtaining the amount needed from one single source of supply; it will 
be well to divide the risk. Moreover, other articles are needed nearly as 
much as meat. The salt-works in Louisiana are not to be depended on; the 
supply to be obtained from Saltville, in Virginia, is limited. The wants of 
citizens, daily becoming more urgent and alarming, will absorb all of that, if 
permitted, and the drafts of the Government upon the same fund will cause 
ruinous prices and great destitution. 

“One reliable party in New Orleans offers to supply 100,000 sacks 
of salt, or more than is called for by the rapidly expiring contract at Salt- 
ville. Other articles—such as coffee and flour—are also offered from New 
Orleans. The supply of flour from that quarter will enable the soldiezs 
from the South-west to use that in part as a bread ration instead of corn-meal, 
which must otherwise be their sole reliance for bread. The reserve of coffee 
for the sick is being rapidly consumed. No other prospect of getting more 
presents itself, but the necessity of a sufficiency is important. The success 
of the enterprise is doubtful, but the opportunity afforded by the venality of 
the enemy ought not to be lost. If we thereby obtain the use of the Missis- 
sippi from Memphis to New Orleans, until such time as the whole or a large 
part of the needed supplies shall have been obtained, it will be a great 
benefit. 
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“Its effect upon the morale of the enemy, and the political results of such 
a policy, however important in themselves, are questions which, as they have 
not entered into my calculation, I do not discuss. My action proceeds en- 
tirely from a sense of the absolute necessity of these supplies to feed the army, 
and to subdue the want which has already manifested itself both in General 
Lee’s army and the Army of the West, under the privations to which they 
have been subjected. Respectfully, 

“L. B. NortHrop, C. G. 8.” 


To this no official reply was ever received; no contract was 
made or permitted. Among the reasons which induced President 
Davis to withhold his assent were these: First. He judged that 
the Federal Government would become bankrupt if it could not 
obtain cotton. Second. He suspected that the enemy was seeking, 
under cover of a contract for supply, to ascertain the location and 
condition of certain of our defenses. Third. He held that the 
trade in cotton, on the part of the Government, would demoralize 
the people. Fourth. He feared lest, should we let cotton go out 
from the port of New Orleans, Europe might think that we had 
succumbed, and might therefore refuse to recognize us or to in- 
tervene. 

But the necessity of obtaining meat from abroad was becom- 
ing daily more urgent, and it so happened that just about that 
time— November, 1862— Captain W. G. Crenshaw, a merchant of 
Richmond, was about to be sent to Europe on business for the 
Navy Department. The well-known fitness of Captain Crenshaw 
for that position, induced the Commissary-General to request of 
the Secretary of War that he might be permitted to use his serv- 
ices in obtaining supplies, especially of meat and coffee, through 
the blockade. A scheme was accordingly arranged, by which it 
-was hoped that our deficiencies in subsistence might be supplied. 

The plan was to support individual enterprise with Government 
capital, thus securing to the individuals the insurance of many 
ventures in the hazardous business of blockade-running, and to 
the Government the vigilance and intelligence of private parties. 
These private parties were to sell the cotton and purchase the 
return cargo, charging two and a half per cent. commission on 
each transaction; and the Government was to purchase the cot- 
ton on this side at a commission of two and a half per cent., with 
a reserved right to ali the private freight room, at an agreed 
rate per ton, being two-thirds less than had been previously paid 
to other blockade-runners. On his arrival in England Captain 
Crenshaw made a contract for six vessels, but only five of them 
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were delivered. Two of these were lost on the coast of Cape Fear 
in coming in; two others were lost in their first attempt to come 
in; the fifth was captured on her fourth trip. 

But during the spring and summer of 1863, great quantities of 
meat were shipped to Nassau and Bermuda by Mr. Crenshaw, for 
the Commissary Department. For some reason the Government 
agents in those islands neglected to tranship these stores for 
home, and most of them remained there until another line of 
steamers was started, in the following year. Of course the loss 
of meat by spoiling was enormous. 

In consequence of these and similar failures, the army, espe 
cially in Virginia, was put on short rations—first, one-half pound 
of meat a day, then one-third; later, one-quarter of a pound. 
This meat was obtained partly by the tax in kind, partly 
from the scanty accumulations in the South, but almost entirely 
by purchases made at nominal prices under an odious impress: 
ment law, which has taxed the patriotism, liberality, and means of 
the people to the utmost limit of endurance. 

And now, recourse was again had to the Mississippi River fron. 
tier. On the 18th December, 1863, a contract was proposed by a 
party who represented himself, and I think truly, to the Secretary 
of War, as having very extensive relations with the other side. 
The payment of the supplies was to be in cotton; the officer to 
receive and pay for them was ordered to that duty; and Lieuten- 
ant-General Polk was instructed by the Secretary of War to as- 
sist all the parties in executing the contract. But the agent of 
the Treasury Department, who alone could furnish the cotton, re- 
fused to cobperate, and the supplies had to be sent back. Another 
attempt at barter was made, but that time the whole cargo was 
confiscated by a military commander, and the contractor has 
ever since been vainly endeavoring to obtain payment for his 
goods. 

A new une of steamers was started in the spring of 1864, by 
Crenshaw & Co. One of their vessels was lost on the coast of 
Ireland in coming out ; another upon her seeond voyage. There 
remained two others, both very superior steamers, one or both of 
which had been paid for by advances made by Crenshaw & Co. 
Under the contract, the Government was obligated to furnish the 
whole cargo of cotton, but it failed to do so— indeed, it did not pos- 
sess the means of transporting it to the sea-board. Accordingly, 
the Government was induced to sell one-fourth out of its three- 





A CHAPTER OF CONFEDERATE HISTORY. 105 


fourths interest in the steamers to the Supply Importing Company, 
composed of various railroad companies and persons interested in 
railroads. As this new contract provided for twelve steamers, it 
was hoped that some good result might at last be reached. But 
in the very inception of the enterprise the Government decided to 
take the Atlanta, the best vessel of the fleet, for a cruiser. In 
vain did the company protest ; in vain did they represent the em- 
barrassment to which they would be subjected, in meeting their 
obligations to the English ship-builders, if the vessels by which 
eotton was to be shipped were seized. They urged that at the 
least two thousand bales of cotton might be shipped by other 
vessels to Mr. Crenshaw. But only one thousand bales were 
sent, after considerable delay, of which only three hundred and 
ninety-six reached Bermuda. Though the Atlanta was, by disin- 
terested experts, appraised at £46,500, the Government would 
only pay £25,000—that is, £12,500 to the private parties. But 
notwithstanding the seizure of the Atlanta, and the fact that, ex- 
cept the three hundred and ninety-six bales of cotton, the Gov- 
ernment never assisted the enterprise by the slightest advance, 
other vessels were built and paid for by the credit of the private 
parties, and by receipts of cotton from those successively put on 
the line; and these vessels have brought to Wilmington three 
times as much subsistence as all the vessels that sail under the 
regulations. 

In January, 1864, a contract was made with Wm. J. Stoddard, 
permitting him to barter cotton for meat in the region of the 
Tennessee River. Upon making this contract, Colonel Northrop 
requested Mr. Memminger to turn over to him three thousand 
bales of cotton, which the Treasury held at Memphis. This the 
contractor could have exchanged for cotton nearer the Tennessee. 
But Mr. Memminger refused, and so the enterprise lagged till 
last fall, when Mr. Stoddard dispatched from Marion, Alabama, 
for the Tennessee, a train of wagons, loaded with cotton. But 
the train was seized by the scouts of General Daniel Adams, 
taken back to Marion, and there held. This proceeding was 
reported to the Seeretary of War, who afforded no redress. 

On the 5th December, I brought the condition of things to 
the attention of the Secretary of War, appending a statement 
of the subsistence on hand, which showed that we had nine days’ 
rations for General Lee’s army. I quoted General Lee’s letter to 
the Commissary-General, that day received, in which he stated 
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that his men were deserting on account of short rations. But 
no action was taken. On December l4th, nine days afterward, 
General Lee telegraphed Mr. Davis that his army was without 
meat. Fortunately, disaster was momentarily averted by the 
timely arrival of supplies at Wilmington in the Crenshaw and 
Power, Lowe & Co. steamers. The Navy Department also 
turned over to us three hundred thousand pounds of meat which 
they had accumulated at Charlotte; and Governor Vance gave 
up to us nearly all the meat he had collected in his State for the 
families of soldiers and the employés of his Government. 

During the whole period of the efforts to put the question of 
meat supply from abroad upon a proper footing, the meat in the 
lunits of the Confederacy was constantly reduced in amount. 

The well-known effects of a depreciating currency in causing 
supplies to be hoarded, rendered it necessary to impress them. 
This mode was legalized by acts of Congress, which failed, how- 
ever, to enforee it by penalties. In some States, the feeling 
against the law has rendered it almost inoperative, and in many, 
judicial, gubernatorial, or legislative action has practically nulli- 
fied it. Under the rapid depreciation of our currency, to impress 
supplies on tender of the merely nominal price fixed in the sev- 
eral States by the commissioners of appraisement, is regarded 
by the people as the levying of an unjust and tyrannical tax. 
But, on the other hand, if the Government be required to pay 
what is called market rates, the effect on the currency may well 
cause anxiety. 

On the 6th November, 1863, an order was issued by the See- 
retary of War, that no supplies held by a citizen for his own con- 
sumption, or that of his employés or slaves, should be impressed, 
and that “no officer should at any time, unless specially ordered so 
to do by a general commanding, in a case of exigency, impress 
supplies which are on their way to market for sale on arrival.” 
This may have been a proper order, but on November 14th, 
Major B. P. Noland, Chief Commissary for the State of Virginia, 
addressed a letter in regard to it to the Commissary-General, of 
which this is an extract: 


“The construction given to that order has filled the land with purchasers ; 
private individuals, railroad companies, manufacturers of all kinds, corpora- 
tions of every class, relief associations of cities, towns, and counties, are 
personally, or by their agents, in the market buying a year’s supply, unlimited 
as to price and protected from impressment. Speculators are also at work, 
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whos? purchases are, of course, always in transitu, and they are also pro- 
tected. This sudden influx of purchasers into the market has stimulated the 
cupidity of producers and holders of the necessaries of life, and has induced 
them to withhold their supplies, and has already raised the prices of all the 
prime articles fully one hundrod per cent. within the past month. These are 
facts, and, in view of them, I ask, Is it surprising that our returns from pur- 
chasing officers for the past month show that they have done almost nothing? 
Our officers cannot buy; nor is it reasonable to expect parties to sell to the 
Government at schedule price, when double that price is offered at their door 
by others. They cannot impress, for holders have with great promptness con- 
tracted for all their supplies with parties who pay them higher prices, and 
thus it has as naturally as surely happened that our regular supplies have 
been cut off. This is especially the case with meat. 

‘‘We have received scarcely any by purchase or impressment, and have fed 
the troops, hospitals, ete., solely from our depots. The supplies there are 
now much reduced, and can last but a few weeks longer. When that supply 
is exhausted, our soldiers will be without meat. 

“TI cannot undertake to propose a remedy for this condition of things; 
but much good would, in my opinion, be done bya total rescission of that order, 
or by such modification of it as will only protect from the impressment such 
supplies as are bought at schedule rates, or by abolishing all the restrictions 
which the schedule imposes on the Government officer. 

“‘T? discrimination cannot be made in favor of the soldier who, without 
shelter, is fighting our battles, at least put him on an equal footing in this 
matter of supplies with the private citizen who, with a roof above him, can 
better stand a short allowance of food.” 


On December 5th he writes again to the same effect, and 
states that the army of Northern Virginia had then only four 
days’ supply of fresh beef —reduced rations at that. 

To make up this deficiency, resort was had at once to the 
requisition of the green pork due under the tax in kind law, and 
to contracts for beef to be obtained from without our lines. By 
January 8th, the Secretary of War was compelled to order 
the purchase of meat without regard to impressment rates, which 
were again restored when a small surplus had been obiained, 
Since that time, the supply of cattle for the army of Northern 
Virginia, with the exception of about fifteen hundred head 
obtained from South-western Virginia, has all come from beyond 
our lines, and has in most eases been paid for in greenbacks or 
gold. Much of these supplies have been permanently cut off by the 
ravage of the valley and of Loudoun and Fauquier. Whether it 
will be possible to make up the deficiency thus created by sup- 
plies from North-western Virginia, is not certainly known. But 
supposing the money to be in hand, it can hardly be expected that 
the movement of not less than a thousand or fifteen hundred bul- 





108 THE NORTH AMERICAN REVIEW. 


locks per month from that region will fail to attract the attention 
of the enemy. Should it be determined to give up Richmond, 
the difficulty of this branch of supply will probably be increased. 

The amount due from bonded farmers and exempts in Vir- 
ginia is one million pounds each of beef and bacon, of which all 
the beef has been paid in, and some of the bacon, at twenty-five 
per cent. deduction, according to law. As efforts are making to 
commute a good dealof the balance, and a portion of it has 
already been paid in beef, and as many parties, from the ravages 
of the enemy, diseases among their hogs and cattle, and from 
drought, will be unable to pay, it cannot be safely estimated what 
ean be obtained from that source; but half a million pounds can 
only furnish rations for General Lee’s army for fifteen days. 

But little need be said of bread. Under the same difficulties 
that have beset the obtaining of meat, it has been obtained and 
fed to the army in a quantity which, if enough for life, certainly 
does not satisfy the appetites of the men. In Virginia, the sup- 
ply of breadstuffs is exhausted, and but little more can be ex- 
pected, even after the next wheat comes in. Much of the last 
crop was necessarily used by the farmers, who made very short 
corn crops under the joint effects of freshets and droughts. The 
present corn crop is no better, probably worse, than the last. Add 
to this the destruction of whole districts by Federal armies, the 
effect of calling out the whole reserve foree, and subsequently 
of putting into the field or im camp all detailed farmers, at the 
period of seeding wheat, and the absconding of negroes under 
the fear of being placed in our armies, and it is apparent that 
no bread can be expected from Virginia. There is enough in 
Georgia, Alabama, and Mississippi; its procurement depends 
upon the ability to command money and transportation. 

It has been a constant cause of embarrassment to the Sub- 
sistence Bureau, that in only two cases has it ever been officially 
notified of proposed military movements of importance ; hence, it 
has been unable to meet the necessities of campaigns. But when 
it became apparent that the army must be subsisted from within 
the Confederate lines, the plan was adopted of appointing for 
each State a chief commissary, with proper officers and agents 
under him in the several districts into which the State was di- 
vided. It was arranged that there should be monthly reports of 
purchases and impressments, and estimates of future accumula- 
tions, and semi-monthly reports of material on hand at the vari- 
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ous posts and depots. But this plan was defeated by the con- 
scription of our best men, if they happened to be able-bodied. 

An obstacle nearly as great as lack of funds has been the 
deficiency of means of transportation, both by wagon and rail. 
This subject engaged the attention of the Bureau as soon as the 
Government was established in Richmond. This I know from 
having been consulted by the Commissary-General on the trans- 
portation problem, a few days after his arrival. I at once took 
him to a certain president of a railroad company, who had given 
the subject much study, and who had projected a through freight 
schedule from New Orleans to Richmond. With that gentleman 
he visited the Quartermaster-General, who did not approve the 
plan. From that time till now there have been constant failures 
in that branch of the service; many a time has the army been in 
danger of starvation, and the efforts of the Commissary-General 
have been unflagging to prevent disaster from that cause. On 
this head suffice it to say, that his letter-book has been examined 
somewhat hastily, and that the examination shows thirty cases 
in which he treated the subject of transportation, at greater or 
less length, in letters and indorsements. Of these, seventeen 
were addressed to the Secretary of War, one to General Lee, and 
one to General Bragg. I have myself been witness of several 
conversations on this subject between the Commissary-General 
and the Secretary of War, in which he pressed this point with 
pertinacity. He had reason for the interest thus manifested. 

Five times before the 14th of December, 1864, had General 
Lee’s army been reduced to one or two days’ rations from want of 
transportation. On the 2d May, two days before the battles of last 
spring commenced, there were but two days’ rations for his army 
in this city. On the 23d June, when the Federal Generals Wilson 
and Kautz eut the Danville Railroad, which was not repaired for 
twenty-three days, we had only thirteen days’ rations on hand 
for General Lee’s army, and to feed it we had to offer market 
rates for wheat, thereby incurring an excess of expenditure which, 
if paid for corn and transportation, would have moved ten mill- 
ions of bread rations from Augusta to Richmond. 

The Federal prisoners, whose removal to a more abundant 
country, where they might get their supplies on the spot, the 
Commissary-General had repeatedly requested, were not removed 
until the spring of 1864, when they had consumed our entire 
reserve of thirty thousand barrels of flour. General Lee had 
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urged the importance of having at least thirty days’ reserve here, 
or here and at Lynchburg, and it was a duty to meet his wishes. 
The Commissary-General repeatedly offered suggestions for the 
improvement of the transportation service. One plan proposed 
by him was very simple. It was to stop all passenger trains, and, 
if necessary, all private freight trains, until the Government 
freight should have been brought on. In January, 1864, the 
Secretary of War had promised that this would be done, but the 
order was not given till March or April. At once Government 
freight poured in, and in two weeks we had more subsistence on 
hand than we had accumulated befere in any one month. But 
in a very short time the order was revoked, and we relapsed into 
our former state as to transportation. Ever since it has been 
growing worse. It is proper to say that the President has been 
made aware of the condition of the commissariat by advices 
forwarded directly from this Bureau. 
F. G. RurFin. 








